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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiffs’ application for a right-to-attach order against the Hites defendants is denied.  Indeed, 
it borders on harassment, consistent with the overly aggressive manner in which plaintiffs have 
litigated this case heretofore. 
 
The heart of plaintiffs’ claims rests in tort.  As plaintiffs recognize, however, an attachment 
can rest only on a claim sounding in express or implied contract.  (Code of Civil Procedure 
§ 483.010(a).)  Plaintiffs’ proffered hook for the application, as against the Hites defendants, 
is that one of plaintiffs’ claims is for breach of contract, in the form of failure to make disclosures 
required by the 2016 contract for the purchase of the property.  In particular, plaintiffs assert that 
the Hites defendants failed to disclose facts known to them about slides occurring in 2006 and 
2007. 
 
The Court is not satisfied that plaintiffs have shown the likelihood that they will prevail on this 
particular, narrow nondisclosure claim – which would be required to make this a contract case, 
and hence a potential attachment case.  They offer only very slim evidence, requiring filling in 
some unfilled blanks, to show that the Hites defendants had actual knowledge of the prior slides.  
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If they didn’t know of the slides, they were not in breach of a contractual requirement that they 
disclose them. 
 
Assuming that there was a knowing nondisclosure, moreover, the next step would be a 
requirement that plaintiffs establish their probability of prevailing in showing a causal connection 
between the nondisclosure and their present damages.  Their papers simply ignore this link in 
their claim.  They do not even address how serious or non-serious the 2006 and 2007 slides 
were, nor what factual relationship those slides would have to the 2017 slide on which this 
lawsuit rests.  Nor do they attempt any discussion of causation between a nondisclosure – their 
only hook for a contract claim – and their present damages.  Plaintiffs’ unspoken but ill-
concealed logic amounts to saying, “defendants breached their contractual disclosure duties, 
and therefore they’re liable in contract for all our damages.”  To state the proposition is to reject 
it. 
 
Finally, the Court does not agree that plaintiffs meet the requirement that the “total amount of 
the claim or claims is a fixed or readily ascertainable amount” (§ 483.010(a)).  There are a 
number of holes in this argument, including whether the expenses incurred by plaintiffs can be 
causally tied to the asserted nondisclosure breach.  But the quickest path to rejection of this 
argument is the observation that the amount of damages must be readily ascertainable, not 
simply from plaintiffs’ evidence, but from the terms of the contract itself.  (E.g., CIT 
Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 537, 540.)  Even if 
plaintiffs’ damages could be said to be ascertainable to the penny (which is a considerable 
stretch), and even if it is shown that they are properly damages caused by the nondisclosure 
(another stretch), there is nothing in a contractual obligation to make disclosures that provides a 
measuring stick for calculating those damages. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-00452 
CASE NAME: BRIDGES VS. DOE 1 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON 2nd Amended COMPLAINT 
FILED BY BECI ELECTRIC INC. 
* TENTATIVE RULING: * 
 
Off calendar.  Beci has settled per Notice of Partial Settlement filed 8/18/20. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00452 
CASE NAME: BRIDGES VS. DOE 1 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY B&C TRANSIT, INC. 
* TENTATIVE RULING: * 
 
This motion is continued to August 28, 2020, at 9:00 a.m.  (The Court notes, however, that the 

bifurcation motion now set on that calendar appears to be moot in light of the partial settlement.) 
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 4.  TIME:  9:00   CASE#: MSC18-02179 
CASE NAME: DUTCHER VS. WALLACE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY STEVEN WEBER, TAMI WEBER 
* TENTATIVE RULING: * 
 
This motion is continued to September 4, 2020, at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00332 
CASE NAME: NEAGOE VS. AAA 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall, to set a short evidentiary hearing. 
 
Plaintiff is a former employee of defendant.  She was fired after a disagreement about 
management and performance.  She does not sue for wrongful termination, discrimination, or 
anything of that kind.  Rather, her only substantive claim is for defamation, based on allegations 
that the accusations of her deficient performance were made in front of other employees.  (She 
also tacks on a § 17200 claim, but it is substantively derivative of the defamation claim.) 
 
Defendant moves to compel arbitration based on an arbitration agreement allegedly signed in 
2011, when the present corporate entity split off from an affiliate and plaintiff agreed to continue 
her employment with the new entity.  Notably, plaintiff’s opposition does not contest that the 
arbitration provision, if it exists, covers the present dispute.  Nor does she raise any of the usual 
objections along the lines of unconscionability and so on.  Her sole ground of opposition is her 
contention that no arbitration contract exists. 
 
This contention rests on two separate arguments.  The first is simply that she never signed the 
arbitration agreement in 2011.  The agreement has what purports to be her signature, but 
plaintiff (to put it in plain terms) says the signature is a forgery by AAA.  Her declaration, 
however, never squarely says that she didn’t sign (or authorize electronic signature of) an 
arbitration agreement in 2011.  Nor does she offer any explanation of how she came to be 
employed if she didn’t sign or authorize her employment agreement. 
 
This raises a contested issue of fact critical to this motion:  Did plaintiff sign or agree to the 
arbitration agreement, or didn’t she?  And more broadly, how did the document purporting to be 
the arbitration agreement come into existence?  It appears that a live evidentiary hearing 
(hopefully relatively short) will be needed to resolve the fact.  (The hearing will be conducted in 
person in the courtroom, with all persons wearing masks and maintaining proper distancing.  
Also, the parties are reminded that if anyone wants a court reporter, it will be up to you to 
arrange one.)  Either or both parties, however, remain free to decide to forgo the cost and 
inconvenience of the hearing if they wish, in light of their views on prevailing on the hearing 
and/or prevailing on the overall matter. 
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Plaintiff’s second argument can be disposed of more easily.  She was promoted in 2014, and 
signed a short agreement detailing her compensation terms.  She contends that because the 
2014 agreement contains a standard-language integration clause, that means it conclusively 
negates the arbitration agreement.  (Not quite confronted in the argument is that it would mean 
that every term in her prior employment agreements, such as those defining her benefits, would 
likewise be dead letter.)  However, it is settled in California that a subsequent modification of an 
employment contract (including a termination agreement), even if it is integrated, does not 
negate a prior arbitration agreement unless the modifying document expressly addresses the 
subject of arbitration.  (Jenks v. DLA Piper Rudnick Gray Carey US LLP (2015) 243 Cal.App.4th 
1, 15-20.) 
 
Plaintiff’s objections to defendant’s evidence are overruled.  Plaintiff’s requests for judicial notice 
are denied on grounds of relevance; nowhere does plaintiff say anything about how these 
documents prove anything relevant to this motion.  Defendant’s objections to plaintiffs’ evidence 
are otherwise overruled. 
 
Finally, the Court notes that the Tolbert and McFate Declarations do not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00822 
CASE NAME: HUBBARD VS. AMERICAN HONDA MOTOR CO. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
INTER FILED BY ERIK HUBBARD 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel discovery is denied. 
 
At issue here is the efforts of both sides to contact Chase Birchmeier, who both sides agree to 
be a key witness in the case.  The suit is one for personal injury arising from the alleged failure 
of a motorcycle part that was subject to a recall.  Birchmeier is a former employee of defendant 
Northstate, and was the only person at Northstate to have performed any service on the 
motorcycle. 
 
Plaintiff requested contact information for Birchmeier so that he could be served with a 
deposition subpoena.  Northstate, however, had no contact information available beyond a 
telephone number.  Northstate called Birchmeier at this number, and he refused to provide 
either his then-present address or his future (now present) address in Texas.  He did agree, 
however, to appear for deposition voluntarily if Northstate’s attorney would represent him at the 
deposition, which the attorney agreed to do.  Northgate’s counsel promptly forwarded to 
plaintiff’s counsel an offer to produce Birchmeier for deposition at a convenient date to be 
agreed. 
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Plaintiff ought to have struck this iron while it was hot – that is, taken up the offer to produce 
Birchmeier while he was still in California and in a cooperative frame of mind.  For reasons not 
explained, however, this wasn’t good enough for plaintiff, who insisted on formally subpoenaing 
Birchmeier and therefore insisted on provision of an address at which to do so. 
 
The Court disagrees with Northstate’s lead argument that it was entitled to withhold Birchmeier’s 
contact information as a matter of protecting his right to privacy.  Birchmeier is a key witness, at 
least potentially personally at fault for the accident.  He is subject to deposition and subpoena 
on the same basis as any other material witness.  Moreover, plaintiff did not have any contact 
information for him, and was reasonable in assuming that Northstate probably did, or could get 
it.  And if Northgate had persuaded Birchmeier to appear voluntarily for deposition, it is a safe 
bet that the first five minutes of the deposition would have included the question, “What is your 
current address?” – which Birchmeier would have been obliged to answer. 
 
However, the Court does agree that Northstate acted reasonably in (at least temporarily) 
persuading Birchmeier to appear voluntarily, and offering to make it so.  Plaintiff has given the 
Court no reasonable explanation for not taking Northstate up on that. 
 
Be all that as it may, however, the dispositive consideration here is that Northstate cannot be 
required (by interrogatory or otherwise) to provide information it does not have and cannot get.  
Northstate shows without contradiction that the only contact information it ever had for 
Birchmeier since his departure was a phone number, which is now apparently unusable – either 
because it has been changed, or because Birchmeier won’t answer it.  Northstate has provided 
that number to plaintiff’s counsel, for all the good it will do them.  Arguably Northstate ought to 
have provided that number to plaintiff earlier than it did – but once it was established that 
Northstate’s counsel would be representing Birchmeier legally, it would have been unethical for 
plaintiff’s counsel to try to contact him directly anyway. 
 
Finally, the Court notes that in ordinary course this dispute ought to have gone to a Discovery 
Facilitator.  These are not ordinary times, and the Court can readily indulge the assumption that 
plaintiff’s efforts to invoke a Facilitator likely miscarried for reasons having to do with the Court’s 
own COVID-19-related closure of last spring.  If there are further discovery disputes, however, 
the Court will still expect compliance. 
 

 

 7.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JULIE A. ROWE 
* TENTATIVE RULING: * 
 
Defendant Julie Rowe moves for summary judgment or summary adjudication against all 

causes of action in the complaint of plaintiff John Hamano.  The motion for summary 

adjudication is granted as to the third cause of action (reformation), but denied as to all other 

causes of action.  The motion for summary judgment is therefore likewise denied. 
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I.  Factual Background 

 

Plaintiff and defendant were formerly a couple, though never married.  They have a child in 

common, a daughter who is now an adult.  In 1998, when the daughter was still an infant, the 

parties cooperated to purchase the property at issue – 10 Osborne Way, in Danville – to provide 

a place for defendant and the daughter to live in.  Plaintiff paid the down payment, but defendant 

took the property in her sole name.  The property was designated as affordable housing under a 

contract between the selling developer and the City of Danville, and was therefore subject to a 

20-year deed restriction limiting the price at which it could be resold. 

 

In 2009 defendant refinanced the property and repaid plaintiff’s down-payment loan in full.  

That closed the books on that portion of the parties’ dealings, which are not at issue in this suit. 

 

This action arises from events occurring in 2012.  Defendant fell into default on her mortgage 

and faced foreclosure.  She asked plaintiff for help; but it appeared that the deed restrictions 

posed a legal barrier to some forms by which plaintiff could invest in the property.  After asking 

around, plaintiff concluded that the only viable way for him to help defendant out and invest in 

the property was via a joint venture.  He drafted a Joint Venture Agreement (JVA), which the 

parties signed.  Under the JVA, plaintiff paid enough to bring the mortgage current and forestall 

the foreclosure.  (He alleges he paid some additional amounts as well, but the dollar total of his 

investment is not at issue on this motion.)  Defendant contributed her ownership in the property 

to the joint venture, although the JVA did not contemplate any formal transfer of recorded title.  

Because the property was underwater at the time (especially in view of the restrictions on 

available resale price), the dollar value of defendant’s ownership was essentially nil, while 

plaintiff was putting hard cash into the property.  As a result, the JVA allocated ownership in the 

joint venture (and thus, effectively, in the property) as 90% to plaintiff and 10% to defendant.  

(The Court notes, however, that defendant’s ownership interest might have been thought to be 

above zero if one considered the prospect of selling after the restrictions expired.) 

 

II.  Plaintiff’s Complaint 

 

In plaintiff’s view, defendant was supposed to liquidate plaintiff’s investment, either by buying 

out his interest or by selling the property to a third party.  This, plaintiff argues, was to have 

happened before now.  He demanded that defendant take steps to do so, and she either 

rejected his demands or ignored them.  He therefore brings this action to enforce what he sees 

as his rights. 

 

The complaint has five causes of action: 

1.  Specific performance, to require defendant either to buy plaintiff out or to sell the 

property to a third party. 

2. Breach of contract, for breach of the obligation to buy plaintiff out or sell the property. 
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3. Reformation.  Plaintiff contends that the termination provision of the JVA does not 

accurately capture the parties’ agreement about how the JVA is to be terminated, 

and thus does not accurately describe defendant’s buyout-or-sale obligation. 

4. Constructive trust. 

5. Partition. 

 

III.  Summary Judgment 

 

A. Standards 

 

“The motion for summary judgment shall be granted if all the papers submitted show that there 

is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” Code of Civil Procedure § 437c(c). “[F]rom commencement to conclusion, the 

party moving for summary judgment bears the burden of persuasion that there is no triable issue 

of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 850.)  The court shall consider all of the evidence set forth 

in the papers, except the evidence to which objections have been made and sustained by the 

court, and all inferences reasonably deducible from the evidence.  (§ 437c(c).) 

“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 

in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.  (Id., § 437c, 

subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    

B. Procedural Grounds 

Plaintiff first opposes the motion on procedural grounds.  He complains that the Notice of Motion 

failed to specify any defense about which the motion rests.  The Court does not find the defect 

fatal to the motion.  “Subdivision (f) of that statute [§ 437c] redefines the summary adjudication 

process, eliminating its use for facts or issues "that do not completely dispose of a cause of 

action or a defense."  (Stats. 1990, ch. 1561, § 1.)  Accordingly, there is no longer any reason 

for a notice of motion to identify specific issues; a listing of the disputed causes of action, as was 

done here, is sufficient.”  (Sequoia Ins. Co. v. Superior Court (1993) 13 Cal.App.4th 1472, 

1478.) 

Plaintiff’s opposition also points out that the motion rests largely, though not entirely, on 

affirmative defenses that have not been pleaded.  Defendant’s present answer was filed when 

she was in pro per, and her counsel now moves for leave to amend the answer (Line 8).  The 

Court is granting that motion. 

 

IV.  Second Cause of Action – Breach of Contract  

 

Most of the core issues on this motion arise most directly as to plaintiff’s breach-of-contract 

claim.  The Court will discuss the issues one at a time. 
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A.  HESCA 

 

Defendant’s lead argument, on this and all other causes of action, is that the JVA was a home 

equity sales contract, subject to the Home Equity Sales Contract Act, Civil Code §§ 1695 et seq. 

(HESCA).  She does not argue that the JVA was substantively illegal in its terms, either in failing 

to include required content (see § 1695.3) or in being unconscionable (see § 1695.13).  She 

argues only that the JVA did not include the legally mandatory notice of a right of cancellation 

(§§ 1695.3(h), 1695.5(a)).  Accordingly, the deadline for defendant to exercise her right of 

cancellation never started to run, and she retained the right to cancel indefinitely.  (See 

§ 1695.5(d) [“Until the equity purchaser has complied with this section, the equity seller may 

cancel the contract.”].)  Defendant sent a notice of cancellation in November 2019. 

 

The Court agrees with plaintiff that HESCA does not apply to the JVA.  HESCA applies to a 

transaction between an “equity purchaser” and an “equity seller”.  “Equity purchaser” is defined 

in § 1695.1(a) as “any person who acquires title to any residence in foreclosure”, with certain 

enumerated exceptions.  Plaintiff correctly points out that he never “acquired title” to 10 Osborn; 

title has always remained in the sole name of defendant. 

 

Defendant argues cogently that this definition cannot logically be read to require that a transfer 

of title has already occurred, pointing out that many of the statute’s provisions are aimed 

precisely at preventing the occurrence of an unlawful transfer of title.  She therefore argues that 

“the structure of the Act makes clear that the term ‘equity purchaser’ includes a person who 

enters into a contract to acquire title to a ‘Residence in Foreclosure’ but never actually acquires 

title” (brief at 4).  That is probably so, but the fly in this ointment is that the JVA was never a 

“contract to acquire title”.  Nothing in the JVA ever called for any formal transfer of title in the 

property even to the joint venture, let alone to plaintiff personally. 

 

In her reply brief defendant argues that “title” in this definition should be read to include 

equitable title as well as formal title.  The argument, raised only in the reply, comes too late.  It is 

also unconvincing.  “Acquiring title” in real estate is a well-known legal term of art referring to 

formal record title.  Had the Legislature intended to include softer, less formal forms of acquiring 

an interest in real estate, it would have used a broader and less definitive term.  Under plaintiff’s 

reading, HESCA would apply to ordinary refinancing of a foreclosure property, under which the 

new lender routinely acquires an equitable interest in the property via deed of trust or lien.  

There is no indication that the Legislature intended to reach that far in HESCA. 

 

The Court, however, rejects plaintiff’s argument that he fits under the exceptions of 

§ 1695.1(a)(1) or (6) on the basis that he was acquiring the property as a residence for his 

daughter.  Subdivision (1) applies when the purchaser is acquiring the property for his own 

residential use.  Subdivision (6) applies when the purchaser is acquiring the property from a 

blood relative – not for a blood relative. 
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B.  Illegality 

 

Defendant also argues that the JVA was illegal because it violated the terms of the affordable-

housing contract and its implementing ordinances.  At this point the deed restrictions have 

lapsed, but the argument might still be tenable if there were illegality at the time the JVA 

was made. 

 

However, defendant can point to no particular provision or feature of the contract or the 

ordinances that she says was violated by the JVA.  The Court has found none either. 

 

And for his part, plaintiff says (without contradiction) that in fact the joint-venture idea was 

actually suggested to him by Danville’s City Manager as the best means of accomplishing what 

plaintiff and defendant intended without violating the restrictions. 

 

C. Limitations 

 

Defendant argues that the four-year statute of limitations has run on plaintiff’s contract claim.  

She says that she failed to convey title to the joint venture back in 2012, and so the breach has 

been in existence for far longer than four years. 

 

However, there is nothing in the JVA that obligated defendant to convey actual title to the joint 

venture.  The JVA contemplated that formal record title would remain with defendant.  The 

breach of which defendant accuses herself, therefore, was no breach. 

 

And even if there had been such a breach in 2012, it is not the breach of which plaintiff is 

complaining now.  There is no dispute that the breaches he now sues for – refusal to buy him 

out or sell the property – occurred within the limitations period. 

 

D. Breach:  What the Contract Required from Defendant 

 

That brings us to the real heart of the breach-of-contract claim, and by far the most difficult issue 

on this motion.  What did the JVA require defendant to do, and when?  Is there any duty 

imposed by the JVA on defendant that she has failed to perform? 

 

The JVA was drafted without legal assistance, and it shows it.  The key provision is Article IV, 

captioned “Term”: 

 

The term of the Venture shall commence on the same day as the execution of 

this agreement by all parties, and shall continue until terminated as provided 

upon the earliest to occur of: (i) expiration of affordable housing deed restrictions; 

(ii) December 31, 2019; (iii) buyout by J. Rowe by payment of all sums due J. 

Hamano, including but not exclusively complete return of invested capital, 

percentage participation equity interest, and any repayment of unsecured loans; 
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(iv) agreement by majority interest of the Venturers; or (v) the order of a court of 

competent jurisdiction.  Term may be extended exclusively and only by the 

majority interest of the Policy Committee to effect an orderly liquidation and sale.  

Upon listing of 10 Osborn for resale, both Venturers are reserved the right of first 

refusal and most favored nation status. 

 

This provision is less than fully self-explanatory, and frankly it does not lend itself with solid 

clarity to the result either side argues for.  Moreover, on the present motion briefing, neither side 

really takes up a discussion of what the Court views as the key point here – construction of the 

contract language. 

 

Plaintiff asserts that the intent of the parties was that the earliest of the five listed contingencies 

(i)-(v) was to be the triggering event requiring that the joint venture be wound up, so that he 

could recoup his investment.  The occurrence of any of those contingencies, he claims, 

obligates defendant to proceed with buyout or sale. 

 

Plaintiff apparently recognizes, however, that the existing text is challenging for this 

interpretation.  As defendant points out, there is nothing stating expressly that defendant is 

obligated to buy plaintiff out on the stated terms.  And indeed, there is no mention at all of what 

plaintiff says is defendant’s alternative obligation, to sell the property to a third party – although 

as a practical matter that might well turn out to be what it takes for her to be able to obtain the 

funds to buy plaintiff out.  Further, there is the language of section 5.8(a), stating that 

“No Venturer shall have the right to withdraw his capital contributions or demand or receive 

the return of his capital contributions or any part thereof, except as otherwise provided in 

this Agreement.” 

 

Indeed, plaintiff seeks this result not by arguing for this construction of the existing language, but 

through reformation (the third cause of action).  As the Court will comment, there are several 

serious problems with reformation as such.  That does not automatically close the door to a 

contract interpretation that favors plaintiff at least in part. 

 

But defendant also has difficulty formulating an interpretation of Article IV that really makes 

sense.  She reads the five listed contingencies not as obligations on anyone, but simply as a list 

of events that will terminate the JVA.  But what’s crucially missing from defendant’s reading is 

any explanation for what happens next. 

 

If (as defendant argues) these listed items are no more than self-executing terminating events, 

then it must be observed that at least two of them – possibly three – have in fact already 

occurred.  It is undisputed that the affordable housing deed restrictions expired in March 2019.  

December 31, 2019 has come and gone.  And since the requirement of consent of the 

Venturers is not of consent by both, but only by a majority interest, plaintiff – with 90% of the 

votes – is in a position to trigger that terminating event at will. 
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So, let us assume (consistent with defendant’s construction) that the JVA has in fact terminated, 

but there has been no buyout or liquidation.  Does that mean that defendant is now simply free 

to keep all the money plaintiff invested (because there is no express obligation of repayment on 

termination), and also to keep 100% of the equity ownership in the property (because the JVA 

giving plaintiff 90% is terminated)?  That would appear to be the logic of defendant’s 

construction.  Defendant does not argue for any such extravagant result, however, and on its 

face it appears both highly unfair and (more to the point) highly unlikely to be the terms the 

parties thought they were agreeing to. 

 

So now what?  On the present papers, at least, there is no parol evidence of the parties’ actual 

discussions to which the Court can turn for guidance.  On the contrary, both parties’ declarations 

at least imply that the entirety of communication between them as to the JVA consisted of 

plaintiff e-mailing the document to defendant without comment, and defendant signing and 

returning it without comment.  There may have been some discussion of the intended shape of 

the joint-venture fix before the document was drafted, but if there was, neither party presents 

any evidence of it. 

 

California contract law says that where contractual language is ambiguous and no parol 

evidence is offered, construction of the contract language is a question of law for the Court.  

(E.g., WYDA Associates v. Merner (1996) 42 Cal.App.4th 1702, 1710.)  The absence of parol 

evidence does not necessarily make unclear language clear, and does not necessarily make the 

Court’s task of construction an easy one.  The Court must nevertheless undertake that task and 

decide the most reasonable construction in light of the contract as a whole and the parties’ 

situations at the time of contracting. 

 

For reasons it will mention shortly, the Court does not intend to make a definitive ruling on 

the proper contract construction on this summary judgment motion.  The Court’s preliminary 

and tentative view, however, is that plaintiff has the better of the argument, at least mostly.  As 

discussed above, defendant’s argument – that there is no obligation, only a termination – leads 

to absurd and unfair results.  Plaintiff’s argument, on the other hand, can at least plausibly be 

squared with the contract’s actual language, if giving a little leeway for inexact draftsmanship.  

The key is the phrase that the joint venture “shall continue until terminated as provided upon 

the earliest to occur of” the five listed contingencies.  But “terminated as provided” how?  

The Court can find no other language in the JVA that “provides” how the JVA is to be 

terminated.  The most reasonable reading of this language, therefore, is that the five stated 

contingencies state not just events that will cause termination, but also the “provision” as to 

what is to happen upon termination. 

 

(Note again, however, that on this reading there is nothing in the contract that would directly 

require defendant to sell to a third party as such.  It may require, at most, that she come up with 

the funds with which to buy plaintiff out, including his 90% equity interest – though as a practical 

matter it seems likely that she may be able to accomplish that only by selling.) 
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However, while this states the Court’s present thinking about how to construe the key language, 

prudence suggests that the Court shouldn’t reach that as a definitive ruling just yet.  For one 

thing, neither side has really briefed this as a question of contract construction as such.  Further, 

neither side has paid any evident attention to whether there does or does not exist any parol 

evidence that might shed light on the issue, such as discussions before the draft was written 

and exchanged.  Accordingly, it suffices for the present to observe that defendant cannot win 

her summary adjudication motion on this point on the present state of the record and the 

briefing, and thus to deny the motion.  Definitive contract construction can be put off until both 

sides have addressed it more squarely. 

 

V.  HESCA’s Potential Effect on Other Causes of Action 

 

The Court notes that while defendant’s HESCA defense (if successful) would apparently defeat 

the breach-of-contract cause of action, it appears quite unlikely that it could defeat all of 

plaintiff’s claims completely.  Defendant either has not thought through, or is strategically 

omitting to comment on, the subject of what happens to the parties’ rights if her cancellation 

turns out to be valid.  Defendant is not so brazen (at least not in her present motion) as to 

contend that cancellation means she is entitled to keep both plaintiff’s investment money and 

100% of the equity ownership of the property, thus leaving plaintiff with no remedy or return at 

all.  Thus, while cancellation might negate plaintiff’s claim to a 90% ownership interest (and his 

asserted right to force a buyout or liquidation), it is very far from clear that it would deprive him 

of at least the return of the money he paid in pursuant to the JVA, perhaps with statutory interest 

in the interim. 

 

Although both sides agree that noncompliance with the notice-of-cancellation-right requirement 

means that a seller’s cancellation right persists for some time, the statute itself does not 

perfectly capture what is to happen in the event of a purported cancellation years after the 

original transaction.  The principal provisions of HESCA contemplate a fairly short time line for 

cancellation, and effectively provide a complete freeze on performance of the contract’s terms in 

the meantime.  Until the time for cancellation has expired, the equity purchaser is expressly 

forbidden not only to accept any conveyance of title (§ 1695.6(b)(1)), but also to make any 

payment of consideration to the equity seller (§ 1695.6(b)(4)).  If everything is played according 

to Hoyle, therefore, there should ordinarily arise no issues of making restitution or having to 

undo anything or refund any funds upon timely cancellation. 

 

The statute does not say, however, what is to happen if the contract is fully carried out by the 

parties despite noncompliance with the requirement of notice of right to cancel.  HESCA does 

provide an express rescission remedy (§ 1696.14), but it is limited to unconscionability cases, 

and subject to a two-year statute of limitations.  Moreover, although the section does not say so 

expressly, there would presumably be a requirement that the rescinding party must pay back the 

buyer’s money. 
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Because the Court holds that HESCA does not apply here, it need not rule now on what remedy 

plaintiff would retain in the event of a rightful HESCA cancellation. 

 

VI.  First Cause of Action – Specific Performance 

 

Defendant raises no separate argument against this cause of action, relying on the same 

arguments as she argues on the breach-of-contract claim.  This part of her summary 

adjudication motion therefore fails for the same reasons. 

 

For the parties’ future guidance, the Court will add that it sees at least some potential serious 

problems with a specific performance claim, where the performance to be ordered would 

basically consist of compelling defendant to pay money to plaintiff on financial terms with no 

definite amount and no very clear method of ascertainment.  Those difficulties are not raised on 

the present motion, however, and so the Court will not reach them now. 

 

VII.  Third Cause of Action – Reformation 

 

As discussed above, plaintiff seeks to reform the contract language (particularly Article IV) to 

conform to what he says the deal was.  Defendant’s motion attacks this cause of action on the 

basis that there is no contract to reform, which has already been disposed of. 

 

Otherwise, she attacks this claim only on the basis that the statute of limitations has run.  

The limitations period for reformation is three years, running from “the discovery, by the 

aggrieved party, of the facts constituting … the mistake”.  (Code of Civil Procedure § 338(d).)  

Defendant points out that if Article IV failed to capture the parties’ mutual intent, there is nothing 

that could possibly have prevented plaintiff (who drafted the JVA) from discovering the mistake 

long ago. 

 

Plaintiff attempts no response to this limitations argument, and the Court finds it meritorious. 

 

Again the Court will add the observation that there appear to be other serious problems with the 

reformation cause of action as pleaded (and especially with the substitute language proposed), 

aside from untimeliness.  But as defendant does not raise any such other problems on her 

motion and the motion is being granted anyway, there is no call for the Court to get into those 

weeds now. 

 

VIII.  Fourth and Fifth Causes of Action –  

Constructive Trust and Partition 

 

Again, defendant’s arguments on these causes of action are simply derivative of her arguments 

on the preceding ones, especially the breach-of-contract claim.  Again, the arguments fail for the 

same reasons. 
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And indeed here, defendant runs into the strongest problem of what she is really contending.  

If defendant argues that plaintiff is entitled to no constructive-trust remedy whatsoever, does that 

really mean she’s claiming that she’s entitled to keep everything and plaintiff is entitled to 

nothing at all – neither a share in equity nor refund of investment?  She doesn’t assert such a 

position.  But if her contention as to the bottom-line result is anything less aggressive than that, 

it would seem to mean that at least some form of constructive-trust remedy would be in order. 

 

(Although the point is not argued on this motion, the Court points out that properly speaking, 

“constructive trust” is a remedy, not a cause of action.  (E.g., Kim v. Westmoore Partners (2011) 

201 Cal.App.4th 267, 277 n.4.) 

 

Evidentiary Matters 

 

Both sides’ unopposed requests for judicial notice are granted, except as to pleadings in this 

case as to which judicial notice is unnecessary. 

 

Plaintiff’s objections numbers 1, 3, and 6 are sustained.  The remainder are overruled. 

 

Defendant’s objections numbers 18 and 21 (misnumbered as 18) are improper in form.  

Objections numbers 9, 15, 19, and 20 are sustained.  The remainder are overruled. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION FOR LEAVE TO FILE FIRST AMENDMENT TO ANSWER 
FILED BY JULIE A. ROWE 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for leave to amend her answer is granted.  However, some of 
the affirmative defenses she seeks to add are addressed in the ruling on her summary judgment 
motion (Line 7).  The present grant of leave includes permission to further amend her proposed 
answer before filing, if she sees fit, to take account of the Court’s rulings.  If defendant omits any 
presently proposed affirmative defenses in light of the rulings, those defenses will still be 
deemed as having been properly asserted for purposes of supporting her summary judgment 
motion. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01530 
CASE NAME: QUIROS VS. E.B.M.U.D. 
HEARING ON DEMURRER TO Eminent Domain Complaint 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Plaintiffs filed this action against EBMUD, alleging damages resulting from a water main break 
near their residence in Orinda.  EBMUD brings this demurrer, arguing that the third cause of 
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action (trespass) and the fifth cause of action (injunctive relief) fail to state facts sufficient to 
constitute causes of action.  The demurrer is sustained without leave to amend as to the fifth 
cause of action, though without prejudice to its factual and remedial content.  It is overruled as 
to the third cause of action. 

Third Cause of Action: Trespass 

EBMUD argues that it is immune from liability for common law trespass under the Government 
Claims Act (Government Code §§ 810 et seq.).  The opposition fails to address the immunity 
argument at all and is entirely unhelpful.  Accordingly, the Court has before it what is essentially 
an unopposed demurrer on this point.  

EBMUD cites Odello Bros. v. County of Monterey (1998) 63 Cal.App.4th 778, in support of its 
contention that it is categorically immune from trespass claims.  In Odello the Court of Appeal 
concluded that because a “trespass cause of action is a tort claim” and not based upon the 
Constitution, Government Code § 820.2 was “potentially applicable”.  (Id. at 793.)  Nowhere 
does Odello state a categorical rule of immunity from trespass claims for public entities.  That 
makes sense, since § 820(a) says that public employees are liable for their torts unless a statute 
provides otherwise, and § 815.2 says, as relevant here, that EBMUD is liable for injury 
proximately caused by the acts or omissions of its employees, if (1) those acts or omissions are 
within the scope of their employment; (2) would ordinarily have given rise to a cause of action 
against the employee; and (3) the employee is not immune. 

With respect to the rule of immunity that Odello said was “potentially applicable”, Government 
Code § 820.2 provides a public employee immunity for injuries resulting from her acts or 
omissions “where the act or omission was the result of the exercise of the discretion vested 
in him, whether or not such discretion be abused”.  Section 820.2 does not provide immunity for 
ministerial decisions taken after the implementation of a basic policy decision.  (Odello, 63 
Cal.App.4th at 793.) 

Combining §§ 815.2 and 820.2, EBMUD is immune if the trespass here was the result of an 
exercise of discretion vested in some EBMUD employee.  EBMUD is not immune if the trespass 
here was the result of a ministerial decision, or if no discretion was exercised (for example, if the 
break was the result of neglect of or inattention to duties that were supposed to be performed). 

The burden of demonstrating immunity under § 820.2 falls on EBMUD.  EBMUD must “prove 
that the employee, in deciding to perform (or not to perform) the act which led to plaintiff’s injury” 
exercised discretion; EBMUD must “make a showing” that discretion was exercised.  (Lopez v. 
Southern California Rapid Transit District (1985) 40 Cal.3d 780, 794.)  Indeed, the Supreme 
Court in Lopez went on to categorically reject sustaining a public entity’s demurrer based on 
§820.2 immunity.  The required showing “could not have been made by [the public entity] at the 
demurrer stage….  It therefore would be error to sustain [public entity’s] demurrer based on 
Government Code section 820.2.”  (Id.)  Odello, by contrast, was a summary judgment case 
rather than a demurrer, in which the factual basis for a determination of discretion was found to 
be established by the evidence. 

EBMUD’s argument that it is categorically immune from a trespass cause of action is not the 
law.  Rather, as outlined above, Government Code § 820.2 might provide immunity.  But 
EBMUD will need to make an affirmative showing that it is entitled to immunity under § 820.2, 
and it has not made – indeed, cannot make – that showing at this stage of the litigation. 
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In making this ruling, the Court does not necessarily suppose that EBMUD’s upper management 
made some policy decision to allow a water main break, which its employees were required 
to carry out.  But an equally valid basis for avoiding immunity here would be a factual showing 
that no discretion was exercised at all.  That remains to be seen from further development of 
the case. 

Fifth Cause of Action: Injunctive Relief 

The complaint seeks both a preliminary and a permanent injunction.  (Prayer for Relief, ¶ 2.)  
EBMUD’s demurrer seeks a substantive and adjudication that plaintiffs do not have grounds for 
injunctive relief.  That is likely premature substantively, but the Court need not reach the point.  
The demurrer is sustained on the settled basis that there is no such thing as a “cause of action 
for injunctive relief”, because injunctive relief is a remedy for other causes of action and not a 
cause of action in itself.  (E.g., Granny Purps, Inc. v. County of Santa Cruz (2020) __ 
Cal.App.5th __, 2020 Cal.App.Lexis 728.)  The Court is not striking plaintiffs’ allegations or 
prayer on this point, however, and plaintiffs may continue to assert them in support of other 
causes of action at least for the time being. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON DEMURRER TO CROSS-COMPLAINT 
FILED BY JUDITH HORVATH, RONALD HORVATH 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by cross-defendants Judith Horvath and Ronald Horvath to the 
Cross-Complaint filed by defendants and cross-complainants Christina Marta Marra and Marian 
Nina Marra (both filing as co-trustees of their deceased father’s family trust).  For the reasons 
set forth, the demurrer is overruled as to the fourth cause of action (negligent 
misrepresentation).  It is sustained with leave to amend as to all other causes of action.  The 
Marra trustees may serve and file a first amended cross-complaint by September 18.  If they 
elect not to do so, the Horvaths’ time to answer as to the surviving cause of action will run from 
that date. 

In light of this ruling and the upcoming summary judgment motion of plaintiff, the CMC now set 
for next Wednesday is continued to November 17, 2020 at 8:30 a.m. 

Facts  

The Marra cross-plaintiffs are the daughters of Arno Marra, now deceased, and the trustees of 
Mr. Marra’s family trust.  To avoid confusion, the Court will refer to the daughters as “the Marra 
trustees” and to Arno as “Mr. Marra”. 

Cross-defendants the Horvaths were the owners and managing members of Tender Heart 
Home Care Agency, LLC, a referral agency for in-home aides for the elderly.  (Cross-Compl. 
¶¶ 1-3.)  Mr. Marra entered into a contract with Tender Heart for 24-hour in home care services 
at a cost of $260 per day including wages for the home care aides and Tender Heart's referral 
fee.  (Cross-Compl. ¶ 1.)  
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After Mr. Marra passed away, one of his home care workers, plaintiff Veisina Vaea, sued the 
Marra trustees and the Horvaths for additional wages, alleging that  Mr. Marra failed to pay her 
overtime wages in violation of various labor laws.  The Horvaths were dismissed as defendants 
in the main action by Vaea.  Their company Tender Heart filed for bankruptcy protection and is 
not a party to the action.  (Cross-Compl. ¶ 4.) 

The Marra trustees filed this cross-complaint against the Horvaths, asserting causes of action 
for violation of the Unfair Competition Law, Business & Professions Code §§ 17200 et seq. 
(UCL); the False Advertising Law, Business & Professions Code §§ 17500 et seq. (FAL); and 
the Consumer Legal Remedies Act, Civil Code §§ 1750 et seq. (CLRA); for negligent 
misrepresentation; and for elder financial abuse under Welfare & Institutions Code §§ 15600 et 
seq.  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the cross-complaint, but not legal conclusions or contentions.  (City of Dinuba v. County of 
Tulare (2007) 41 Cal.4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 
123.)  The Court gives the cross-complaint "a reasonable interpretation, reading it as a whole 
and its parts in their context. [Citation.]."  (Id. at 123 [quoting Blank v. Kirwan (1985) 39 Cal.3d 
311, 318].) 

Analysis  

A. First C/A – Violation of Unfair Competition Law 
 
The Horvaths contend that the Marra trustees have not alleged facts sufficient to state a claim 
under the UCL because they have not alleged that the Horvaths received money that would 
make them personally liable for restitution, and they have not alleged facts to support their right 
to restitution. 

1. Claim Against the Horvaths Individually 
 

The Marra trustees allege that the Horvaths personally directed and participated in the acts and 
omissions of Tender Heart constituting the alleged fraudulent, unlawful, or unfair business 
practices which violate the UCL.  Courts have held that individuals may be liable for violations of 
the UCL in which they directly participated, or which they directed or controlled, though 
committed in the name of the corporate entity.  (See People ex rel. Harris v. Sarpas (2014) 225 
Cal.App.4th 1539, 1558-64 and cases cited therein.)  "Liability under the UCL and FAL must be 
based on the defendant's participation in or control over the unlawful practices found to violate 
section 17200 or 17500. [Citation omitted.] Although a UCL claim cannot be predicated on 
vicarious liability [citation omitted], liability under the UCL may be imposed against those who 
aid and abet the violation [citation omitted]."  (Id. at 1563.)  The Sarpas court also distinguished 
Bradstreet v. Wong (2008) 161 Cal.App.4th 1440 (overruled on other grounds in ZB, NA v. 
Superior Court (2019) 8 Cal.5th 175, 196), in which the court held that the individual defendants 
were not liable under the UCL for wages owed to plaintiffs by a corporation, explaining that 
"Significant to the reasoning of the Court of Appeal in Bradstreet was the lack of evidence the 
defendants in that case had misappropriated corporate funds that otherwise would have been 
used to pay wages.  [Citation omitted.]  Under this reasoning, the defendants might have been 
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held liable for restitution if they had indirectly benefitted from the failure to pay wages."  (Id. at 
1560.) 

The Cross-Complaint alleges that the Horvaths were owners and managing members of Tender 
Heart and that they personally participated in, directed or controlled, approved, or engaged in 
the unfair, unlawful, or fraudulent business practices in which Tender Heart engaged.  (Cross-
Compl. ¶¶ 1-3, 7, 9-16, 21-23, 35, 36.)  These facts allege the type of direct participation in the 
UCL violations that Sarpas held to be a basis for individual liability of the owners of a corporate 
entity.  

2. Failure to Allege Facts Supporting Claim for Restitution 
 
The Horvaths also contend the UCL claim fails to allege a right to restitution, which is one of the 
statutory remedies under the limited statutory remedies under the UCL.  "A UCL claim will 
survive a demurrer based on standing if the plaintiff can plead 'general factual allegations of 
injury resulting from the defendant's conduct.’"  (Lueras v. BAC Home Loans Servicing, LP 
(2013) 221 Cal.App.4th 49, 81 [quoting Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 
327.)  

Business & Professions Code §§ 17203-17206 set forth the remedies for violation of the UCL, 
which are limited to injunctive relief, declaratory relief, and restitution, and in cases prosecuted 
by the government, civil penalties under § 17206.  (See generally In re Tobacco Cases II (2015) 
240 Cal.App.4th 779, 800-04.)  The Marra trustees seek only monetary relief, not injunctive 
relief, or declaratory relief.  Though they include a request for civil penalties (Cross-Compl. 
¶ 28), those penalties are only available in an action prosecuted by the government.  (Bus. & 
Prof. Code § 17206.) 

Under § 17203, restitution may be awarded "to restore to any person in interest any money or 
property … which may have been acquired by means of such unfair competition."  Monetary 
damages are not an available remedy under the UCL.  (Korea Supply Co. v. Lockheed Martin 
Corp. (2003) 29 Cal.4th 1134, 1148-49 ["[A]n order for restitution is one 'compelling a UCL 
defendant to return money obtained through an unfair business practice to those persons in 
interest from whom the property was taken, that is, to persons who had an ownership interest in 
the property or those claiming through that person.'  [Citation omitted.]  The object of restitution 
is to restore the status quo by returning to the plaintiff funds in which he or she has an 
ownership interest."].)  (See also Madrid v. Perot Systems Corp. (2005) 130 Cal.App.4th 440, 
453.) 

Addressing a UCL claim, the Court in Inline, Inc. v. Apace Moving Systems, Inc. (2005) 125 
Cal.App.4th 895, explained the difference between restitution and damages: 

The distinction between damages and restitution can seem elusive [citation 
omitted], but our Supreme Court has drawn a clear line between the two 
concepts in the context of section 17203 and the UCL. On one hand, "'[d]amages' 
describes a payment made to compensate a party for injuries suffered." [Citation 
omitted.] In contrast, a monetary payment "is more properly characterized as 
restitutionary … than compensatory in nature" when "[t]he defendant is asked to 
return something he wrongfully received; he is not asked to compensate the 
plaintiff for injury suffered as a result of his conduct." [Citation omitted.] The court 
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has further specified that '[t]he only nonpunitive monetary relief available under 
the Unfair Business Practices Act is the disgorgement of money that has been 
wrongfully obtained or, in the language of the statute, an order 'restor[ing] … 
money … which may have been acquired by means of … unfair competition.'" 
[Citation omitted.]  

(Id. at 903.) 

The Marra trustees make either conclusory allegations of harm, or allege facts supporting a 
claim for damages, which is not relief available under the UCL. They allege that "[a]s a direct 
and proximate result of Cross-Defendant's [sic] conduct, Cross-Complainants have sustained 
severe economic harm as alleged herein"(Cross-Compl. ¶ 27) and that "[a]s a direct and 
proximate result of The Horvaths' conduct, Cross-Complainants have suffered injury in fact and 
have lost money."  (Cross-Compl. ¶ 28.) They further "request that the Court restore this money 
to Cross-Complainants and award Cross-Complainants all available remedies, including but not 
limited to civil penalties, along with restitution."  (Cross-Compl. ¶ 28 [emphasis added].) 

But what money is the “this money” the Mara trustees want to have restituted?  They never 
specify with any precision.  Reading the pleadings as a whole, however, it appears that the 
money at stake is actually still in the Marra trustees’ own pockets at this point.  Their core 
damages would appear to consist of the overtime wages they may end up having to pay to 
plaintiff Vaea.  Even addressing the matter prospectively in the future tense, those wages will 
never constitute money paid to or received by the Horvaths, directly or indirectly.  If the Marra 
trustees end up having to pay that money, and if they can otherwise establish a valid claim 
against the Horvaths, that money will likely constitute part of their damages against the 
Horvaths.  But by no twist of logic do they constitute money received by the Horvaths, which the 
Horvaths should be required to restitute under the UCL. 

The same result applies to other elements of loss alleged by the Marra trustees, to the extent 
that their allegations are not simply conclusory boilerplate.  They allege injury in that they “have 
already incurred [sic] significant time and expense in responding to plaintiff's pre-litigation and 
probate claims” (¶ 17).  But that money is being received not by the Horvaths, but (presumably) 
by the Marra trustees’ own lawyers.  It may end up being damages, but it is not a restitutable 
sum. 

The Marra trustees allege Mr. Marra's reliance on the representations of Tender Heart and the 
Horvaths regarding the cost of the home care services and that he relied on those 
representations in entering into the home care contract.  (Cross-Compl. ¶¶ 9-14.)  They do not 
allege that Mr. Marra would not have entered into the home care agreement for plaintiff's 
services if he had known the cost might be higher because of future claims for additional wages 
by plaintiff, and that they are seeking to have restored the money Mr. Marra paid to Tender Care 
under the Tender Care contract.  (See Cross-Complaint, ¶¶ 9-14.)   

Sarpas reinforces this requirement in the case of individual defendants:  To be personally liable, 
they must have personally received the funds sought to be restituted. 

The Marra trustees cite Shersher v. Superior Court (2004) 154 Cal.App.4th 1491, for the 
proposition that a UCL claim need not rest on a direct payment from the plaintiff to the 
defendant.  The case does not save them.  Shersher was about what used to be called privity of 
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contract, holding that money may be subject to restitution under the UCL even though it passed 
through multiple hands on its way from plaintiff to defendant.  But it still remains the case that 
the defendant must have received some ill-gotten money that came from the plaintiff, even if 
indirectly.  Microsoft may not have received its sales proceeds directly from the consumers, but 
it did receive the consumers’ money through channels.  The court distinguished cases where 
UCL claims failed because the defendant did not receive the plaintiff’s money by any means.  It 
commented that the UCL “requires only that the plaintiff must once have had an ownership 
interest in money or property acquired by the defendant through unlawful means.”  (154 
Cal.App.4th at 1500 (emphasis added).) That is precisely what is missing from this case, where 
the Horvaths have not received a penny of the Marra trustees’ alleged monetary harm. 

The demurrer to this cause of action is sustained with leave to amend. 

B. Second C/A – Violation of False Advertising Law (FAL) 
 
The Horvaths contend the second cause of action under the FAL is defective on multiple 
grounds.  

The FAL "prohibits the dissemination in any advertising media of any 'statement' concerning real 
or personal property offered for sale, 'which is untrue or misleading, and which is known, or 
which by the exercise of reasonable care should be known, to be untrue or misleading.'  Bus. & 
Prof. Code, § 17500.)  Section 17535 authorizes injunctive relief and restitution.  [Citation 
omitted.]"  (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 
197, 210, superseded by statute on other grounds.)  

First, this is a services case, not one involving sale of real or personal property. 

Second, the FAL has similar standing requirements to the UCL, and its remedies are similarly 
limited to injunctive relief or restitution.  (Hanson v. Newegg.com Americas, Inc. (2018) 25 
Cal.App.5th 714, 723-24 [UCL and FAL standing requirements of economic injury are the 
same]; Bower v. AT&T Mobility, Inc. (2011) 196 Cal.App.4th 1545, 55 [same]; Committee on 
Children's Television, Inc. v. General Foods Corp., supra, 35 Cal.3d at 210 [restitution and 
injunctive relief remedies].)  This cause of action therefore fails for the same reasons as the 
preceding one:  It alleges no factual basis for any remedy permitted by the statute. 

However, at this early juncture the Court is not inclined to agree with the Horvaths’ arguments 
that the Cross-Complaint fails the test (under this cause of action and others) that the fraudulent 
misrepresentations are not pleaded with sufficient particularity.  It is true, in general, that both 
statutory and fraud-based causes of action must be pleaded with greater particularity than is 
required generally.  However, in applying this criterion some consideration must be paid to the 
particular facts and circumstances of the case, lest pleading standards become an impenetrable 
defense for what may be a meritorious claim because the plaintiff needs an opportunity to dig 
out the details. 

Here, the key allegations are most usefully stated in Cross-Complaint ¶ 9: 

In contracting for the care services, Tender Heart and Cross-Defendants, 
personally, misleadingly and falsely advertised and stated to Marra that the total 
cost of both Tender Heart and Cross-Defendants’ referral fees, as well as the 
assigned caregiver’s compensation, would cost two hundred and sixty dollars 
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($260.00) per 24 hour shift.  Tender Heart and Cross-Defendants represented 
that both Tender Heart and the caregivers agreed to perform the services 
described in the Contract, which included the total fees for both Tender Heart and 
the caregiver.  Marra relied on those false and misleading representations and 
deceptive marketing materials regarding the nature of the contracted services to 
his detriment and entered into a contract with Tender Heart.... 

This is not chapter and verse, but neither is it entirely uninformative.  It identifies the content of 
the alleged misrepresentations with fair clarity, and it narrows the who-and-when window to only 
statements made in the contract itself, or in the sales pitch that induced the contract.  That is a 
workably narrow category from which to conduct discovery, motion practice, and trial. 

The Horvaths have a point that this does not allege what exact statements were made by what 
person on what date and in what form, as could be expected if this were a fraud claim by one 
record-keeping business against another record-keeping business.  But remember that the 
person to whom these representations were made is now deceased (and was 96 with dementia 
even at the time).  To insist on that level of detail in allegation under such circumstances would 
amount in practice to virtually barring the possibility of bringing any claim resting on alleged 
misrepresentations made to an elderly, infirm, and/or deceased recipient.  Indeed, while it is not 
usually sufficient for a fraud plaintiff to say “I don’t have to allege that because the defendants 
know all about it themselves”, in these circumstances it appears highly likely that the Horvaths 
themselves, and other Tender Heart former employees or sales agents, are the only people 
alive that have any actual knowledge of what was said or not said to Mr. Marra (other than the 
actual terms of the contract, or written marketing materials).  This is better left to discovery than 
to demurrer. 

The demurrer to this cause of action is sustained with leave to amend. 

C. Third C/A – Violation of Consumer Legal Remedies Act 
 
The Horvaths attack this cause of action for failure to plead the claim with particularity.  The 
preceding section disposes of that argument.  They also contend this cause of action is barred 
by the three-year statute of limitations of Civil Code § 1783. 

In the first place, although the alleged misrepresentations were made more than three years 
before the Cross-Complaint was filed, the Marra trustees (or, more precisely, Mr. Marra) 
suffered no damages or harm from the misrepresentation then.  They were harmed, or faced 
harm, only when plaintiff Vaea sued them for unpaid overtime. 

And more directly to the point, they could not have known of either any harm or the falsity of any 
of the representations until that time.  The three-year statute of limitations for bringing claims 
under the CLRA is subject to the discovery rule.  (Meyer v. Sprint Spectrum L.P. (2009) 45 
Cal.4th 634, 644-45 [noting in dicta that the statute of limitations under the CRLA "has been 
interpreted to run 'from the time a reasonable person would have discovered the basis for a 
claim.' [Citation omitted.]"]. See also Massachusetts Mutual Life Ins. Co. v. Superior Court 
(2002) 97 Cal.App.4th 1282, 1295, superseded by statute on other grounds [stating the statute 
of limitations for a CRLA claim under Civil Code § 1783 will "probably run from the time a 
reasonable person would have discovered the basis for a claim," citing April Enterprises, Inc. v. 
KTTV (1983) 147 Cal. App. 3d 805, 828, 832.)  (But see Purdum v. Holmes (2010) 187 
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Cal.App.4th 916, 924 [stating the "the law is unsettled" as to whether the statute of limitations 
under Civil Code § 1783 can be tolled based on the delayed discovery rule].)  Under the 
discovery rule, the statute of limitations on the claim would not begin to run until the Marra 
trustees or Mr. Marra knew the facts, or should have discovered the facts, giving rise to a claim 
under the statute.  (See Massachusetts Mutual, 97 Cal.App.4th at 1295.)  

There remains a more substantive problem with this claim, however.  As the Marra trustees 
point out (Brief at 9), the CLRA prohibits a business from advertising goods or services with 
intent not to sell them as advertised, with 24 more specifically enumerated forms of violation 
(Civil Code § 1770(a)).  Of these, however, the Marra trustees identify only two as applying 
here: 

(5)  Representing that goods or services have sponsorship, approval, 
characteristics, ingredients, uses, benefits, or quantities that they do not have or 
that a person has a sponsorship, approval, status, affiliation, or connection that 
he does not have; 

(9)  Advertising goods or services with intent not to sell them as advertised; 

First, it is not clear to the Court that either of these could describe the nature of the 
misrepresentations alleged here.  On their faces, these two subdivisions appear to be talking 
about the features (e.g., “characteristics”, “benefits”, or “as advertised”) of the goods and 
services themselves, as distinguished from their price.  The Marra trustees have asserted 
nothing supposed to have been wrong with the actual services provided by either Tender Heart 
or the caregivers.  Their beef, rather, is that the price ended up escalating.  While a practice 
along the lines of bait-and-switch pricing might violate some provision of the CLRA, it does not 
readily appear to violate the particular statutory protections invoked.  If the Marra trustees intend 
to invoke these provisions, they should at least specify what particular “characteristics” or 
“benefits” of Tender Heart’s services they think were misrepresented, or in what way the 
services were not “as advertised”. 

There is a further problem with subdivision (9).  It requires “intent not to sell them as advertised”.  
“It is neither alleged nor plausible that Tender Heart, back in 2015, intended that the services it 
was selling would end up including liability for overtime. 

The demurrer to this cause of action is sustained with leave to amend. 

D. Fourth C/A – Negligent Misrepresentation 
 
"Negligent misrepresentation is a form of deceit, the elements of which consist of (1) a 
misrepresentation of a past or existing material fact, (2) without reasonable grounds for 
believing it to be true, (3) with intent to induce another's reliance on the fact misrepresented, 
(4) ignorance of the truth and justifiable reliance thereon by the party to whom the 
misrepresentation was directed, and (5) damages."  (Fox v. Pollack (1986) 181 Cal.App.3d 954, 
962.)  Assertion of a fact without a reasonable ground for believing the fact to be true or without 
sufficient information to warrant the party making the assertion can constitute negligent 
misrepresentation.  (Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 174.) 
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The Horvaths again raise lack of particularity as a ground, and it fails again.  More substantial is 
their attack on the substantive content of the alleged misrepresentation.  Ultimately, however, 
the Court cannot concludes that the claim is so definitively defective as to be demurrable. 

Some of the alleged misrepresentations are of future performance or present intent to inform, 
and those cannot be the subject of a negligent misrepresentation tort.  The main thrust of the 
Marra trustees’ misrepresentation claims, however, focuses on the Horvaths’ allegedly negligent 
representation that the pricing of the caretaker services would remain at $260 per day.  This, 
they allege, was shown to be false when the law changed and Vaea sued for overtime.  (That is 
an overstatement in itself on chronological grounds, since it has not yet been established that 
Vaea is indeed entitled to overtime.  If the Marra trustees end up defeating Vaea’s claim, then 
that would seemingly validate the truth of the Horvaths’ alleged representations after all.) 

The Horvaths characterize this alleged misrepresentation as being a failure to predict future 
conduct by Plaintiff in filing a lawsuit against the Marra trustees for wages or a non-actionable 
implied misrepresentation.  They argue the lawsuit by Plaintiff followed a change in the law 
regarding the classification of independent contractors that could not have been predicted, facts 
not appearing in the Cross-Complaint.  (Reply p. 4, ll. 23-26.)  

The Horvaths’ argument has substantial force.  The Court cannot quite conclude, however, that 
the claim is necessarily and conclusively nonviable.  It is very likely true that the Horvaths owed 
no specific duty to foresee or predict future changes in the law, let alone whether someone 
might sue on them.  But what if they did actually know, or have reason to know?  Suppose (and 
we’re just supposing here) that it was commonly known or believed in this industry that there 
was likely to be a change in law reclassifying caregivers as employees for purposes of overtime 
pay.  Could it not be argued that it could have been negligent, at least, for a seller having such a 
belief (or reasonable basis for a belief) to make a flat representation that the price would remain 
at $260 a day, without giving any hint of a warning that maybe it might not be so? 

The Marra trustees no doubt have a pretty steep hill to climb on this line of attack.  Given the 
fairly lengthy time between the 2015 Marra-Tender Hearts contract and the change of law on 
which Vaea’s claim purports to rest, it may be fairly doubted whether the Horvaths or anyone 
else could really be charged with knowledge (or a reasonable basis for knowledge) that this 
legal change was dangerously looming on the horizon.  But fair doubts are not a basis for 
sustaining a demurrer. 

The demurrer to this cause of action is overruled. 

E. Fifth C/A – Elder Abuse 
 
The Marra trustees allege a cause of action for elder financial abuse under the Welfare & 
Institutions Code.  "Financial abuse" of an elder is defined in Welfare & Institutions Code 
§ 15610.30(a)(1) as when a person or entity "[t]akes, secretes, appropriates, obtains, or retains 
real or personal property of an elder or dependent adult for a wrongful use or with intent to 
defraud, or both."  Section 15610.30(b) states that a person is "deemed to have taken, secreted, 
appropriated, obtained, or retained property for a wrongful use if, among other things, the 
person or entity takes, secretes, appropriates, obtains, or retains the property and the person or 
entity knew or should have known that this conduct is likely to be harmful to the elder or 
dependent adult."  For purposes of the elder financial abuse statute in the context of a breach of 
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contract, "wrongful conduct occurs only when the party who violates the contract actually knows 
that it is engaging in a harmful breach or reasonably should be aware of the harmful breach."  
(Paslay v. State Farm General Ins. Co. (2018) 248 Cal.App.4th 639, 658.) 

The Horvaths again argue the particularity point, which again fails. 

The substance of the allegations, however, are not an apt fit to the elements of this statutory 
violation.  Section 15610.310(a)(1) requires that the defendant must have taken, secreted, 
appropriated, obtained, or retained the elder’s property.  But as discussed above in connection 
with the restitution issue, the Horvaths are not alleged to have taken, secreted, etc., any of Mr. 
Marra’s property.  The property deprivation alleged here consists of the prospective possibility 
that the Marra trustees may have to pay money to Vaea – not anything paid to the Horvaths, in 
the past or the future. 

And it is also notable that if this money ends up being paid to Vaea, it will be the trust, not Mr. 
Marra, that pays it.  But the elder in this case is Mr. Marra – not his estate or trust after his 
death.  It is not argued that a wrongdoer commits financial elder abuse by stealing from the 
estate of a deceased elder.  The most that can be argued here is that the Horvaths, during Mr. 
Marra’s lifetime, may have caused Mr. Marra to incur an unknown and latent financial liability to 
Vaea and perhaps other caretakers, which liability was inherited by the trust.  Assuming that to 
be true, it cannot be characterized as the Horvaths taking Mr. Marra’s property, especially when 
they never laid hands on the property at issue and never will. 

The demurrer to this cause of action is sustained with leave to amend. 

  

11.  TIME:  9:00   CASE#: MSC19-01792 
CASE NAME: WANG BROTHERS VS DIRECT LENDING 
HEARING ON MOTION TO/FOR DISMISS FORUM NON-CONVENEINS AND/OR 
COMPEL ARB FILED BY DIRECT LENDING GROUP, ROSS FIUZI 
* TENTATIVE RULING: * 
 
Before the Court is a motion to dismiss for forum non conveniens, and in the alternative 
a motion to compel arbitration, filed by defendants Direct Lending Group and Ross Fiuzi. For the 
reasons set forth, the Court grants the motion to dismiss based on the contractual forum 
selection clause in the parties' contract, but exercises its discretion to stay the action under 
Code of Civil Procedure § 410.30.  The issue of arbitration is left to a Washington forum. 

Facts 

Plaintiffs Wang Brothers Investments LLC and Kai-Wei Wang filed suit against Directing 
Lending and Fiuzi alleging a single cause of action for declaratory relief.  They seek a 
declaration that defendants are not entitled to recover a $160,000 commission for their services 
in locating a lender for a real estate project Wang Bros. wanted to develop in El Cerrito, 
California.  Wang Bros. alleges its “main office building” is in Orinda, California (Compl. ¶ 8), 
and Wang is the managing member of plaintiff’s limited liability company (Compl. ¶ 2).  Direct 
Lending is a Washington corporation with its principal place of business in Seattle, and Fiuzi is 
its principal. 
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Though Wang Bros. is a California-based corporation, it is registered to do business in the state 
of Washington.  (Def. RJN Exh. C.)  Defendants have presented evidence that Wang Bros. was 
previously involved in a commercial construction project in Seattle.  (Suppl. Fiuzi Decl. ¶ 20.) 

Both parties have provided the Court with a copy of a Commercial Financing Engagement 
Agreement (CFE) made as of July 2, 2018, executed by Wang Bros. and Wang, pursuant to 
which they engaged Direct Lending and Fiuzi, jointly and severally to assist them in locating 
financing for the El Cerrito project.  (Fiuzi Decl. Exh. 1; Wang Decl. Exh. 1.)  The CFE contains 
the following provision immediately above the signature portion of the document: 

This agreement shall be governed by and constructed under the laws of the State 
of Washington and the venue for the resolution of any disputes shall be King 
County in the State of Washington. 

(CFE Section 17.b.)  The CFE also includes a mandatory arbitration provision (Section 16). 

The parties have each filed declarations by their respective principals addressing the events 
leading up to the litigation.  (Fiuzi Decl. and Suppl. Fiuzi Decl., and Wang Opp. Decl.)  The 
parties dispute whether Wang approached Fiuzi’s company or Fiuzi solicited Wang Bros.  (Fiuzi 
Suppl. Decl. ¶ 30; Wang Decl. ¶¶ 2, 5)  The difference is not dispositive of this motion. 

Requests for Judicial Notice 

Defendants request the Court take judicial notice of papers commencing arbitration under the 
CFE at the American Arbitration Association in Washington state, the recorded deed of trust in 
favor of Sterling Bank against the Property reflecting the loan plaintiffs obtained, and records of 
the Secretary of State of Washington that show Wang Bros. is registered to do business in that 
state.  Plaintiffs did not oppose the request, and the Court grants defendants’ request. 

Plaintiffs have requested the Court take judicial notice of defendant Fiuzi’s license history for his 
real estate broker’s license in California, records of the California Department of Real Estate 
showing a Seattle address for Fiuzi as of February 2019, and a consent order from the 
Washington state Department of Financial Institutions, Division of Consumer Services.  
Defendants have not opposed plaintiffs’ request.  The Court will take judicial notice of Exhibits A 
and B of plaintiffs’ request but not the consent order, Exhibit C, as Plaintiffs have not 
demonstrated that Exhibit C is relevant to the issues to be determined on the motion. 

Analysis 

The motion and plaintiffs' Opposition present a conundrum not unlike the "chicken and the egg" 
dilemma.  Defendants contend that plaintiffs agreed that disputes under the CFE would be 
determined in King County, Washington, that Washington state law would apply to the 
transaction, and that the merits of the dispute would be determined by an arbitrator under the 
rules of the American Arbitration Association.  Plaintiffs contend that through this procedural 
motion, the Court should essentially grant the relief plaintiffs seek in their complaint for 
declaratory relief; namely, a ruling that the CFE is void and illegal based on defendants' violation 
of the California real estate broker licensure law. 

For the reasons explained below, based on the record presented and for the purposes of this 
motion proceeding, plaintiffs have not met their burden of demonstrating that the CFE should be 
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governed by California law, or that the CFE is illegal or void under California law, such that 
California has a significant public policy interest that would be thwarted by enforcement of the 
parties' agreed choice of forum and choice of law for resolution of the dispute.  The Court makes 
this preliminary determination based on the record presented, and the finding shall not preclude 
plaintiffs from presenting their illegality claim on a full evidentiary record before an appropriate 
tribunal in the parties' chosen forum, which is King County, Washington.  

A. Standard for Enforcement of the Forum Selection Clause 
 

Under Code of Civil Procedure § 410.30(a), a party may move to stay or dismiss an action if the 
Court finds “that in the interest of substantial justice an action should be heard in a forum 
outside this state”.  The enforceability of a forum selection clause is properly determined on a 
motion to dismiss or stay under Code of Civil Procedure § 410.30(a).  (Furda v. Superior Court 
(1984) 161 Cal.App.3d 418, 425.)  

Generally, California law presumes that a forum selection clause is valid, and the burden is on 
the party seeking to prevent enforcement of the clause to overturn it.  (CQL Original Products, 
Inc. v. National Hockey League Players' Assn. (1995) 39 Cal.App.4th 1347, 1354.)  "Forum 
selection clauses are valid and may be given effect, in the court's discretion and in the absence 
of a showing that enforcement of such a clause would be unreasonable."  (Smith, Valentino & 
Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 496.)  (See also Furda, 161 Cal.App.3d at 
425 ["forum selection clauses are given effect in this state, absent a showing that enforcement 
would be unfair or unreasonable."].) 

The Court generally determines whether the parties "freely and voluntarily" negotiated by 
contract to have their dispute heard in a different forum (Furda, 161 Cal.App.3d at 425), and 
whether the forum selected has “a logical nexus to one of the parties or the dispute" (America 
Online, Inc. v. Superior Court (2001) 90 Cal.App.4th 1, 7, citing Smith, 17 Cal.3d at 493).  
Additional expense or inconvenience for one of the parties in litigating in the forum selected by 
the parties alone does not make enforcement of the forum selection clause unreasonable.  
(Furda, 161 Cal.App.3d at 426.) 

The burden is ordinarily placed on the party resisting enforcement to prove it would be unfair or 
unreasonable to enforce the forum selection clause.  (Drulias v. 1st Century Bancshares, Inc. 
(2018) 30 Cal.App.5th 696, 703 ["Ordinarily, the party seeking to avoid enforcement of a forum 
selection clause bears the 'burden of establishing that [its] enforcement ... would be 
unreasonable."]; Verdugo v. Alliantgroup L.P. (2015) 237 Cal.App.4th 141, 144.)  The party 
seeking to defeat a contractual forum selection clause bears a "heavy burden".  (Lu v. Dryclean-
U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490, 1493 ["Given the importance of forum 
selection clauses, both the United States Supreme Court and the California Supreme Court 
have placed a heavy burden on a plaintiff seeking to defeat such a clause, requiring it to 
demonstrate that enforcement of the clause would be unreasonable under the circumstances of 
the case."]; Miller-Leigh LLC v. Henson (2007) 152 Cal.App.4th 1143, 1149 [same].)  

However, this rule does not apply when the claims involved are based on unwaivable statutory 
rights under California law.  "[T]he burden is reversed when the underlying claims are based on 
statutory rights the Legislature has declared to be unwaivable.  In that situation, the party 
seeking to enforce the forum selection clause bears the burden to show litigating the claims in 
the contractually designated forum 'will not diminish in any way the substantive rights afforded 
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under California law."  (Verdugo, 237 Cal.App.4th at 144.)  (See also Drulias, 30 Cal.App.5th 
at 704.)   

Applying these principles to the forum selection clause here, there is a reasonable relationship 
between the forum and the parties, since defendants are both located in Washington state, and 
there is evidence that plaintiffs have an interest in a real estate project in Washington state, and 
that the services defendants rendered were performed in Washington state, according to Fiuzi. 
(Fiuzi Decl. ¶¶ 2, 3, 5.)  The evidence shows that plaintiffs were clearly aware they were dealing 
with defendants in Washington state.  (Fiuzi Decl. ¶¶ 2 [indicating plaintiffs solicited defendants' 
services for this transaction], 3, 5; Wang Decl. ¶ 9 [Wang asked Fiuzi "to schedule an in-person 
meeting with him in Seattle"].)  Defendants have presented substantial evidence that plaintiffs 
have real property interests and financial dealings in the state of Washington, and that Wang 
regularly travels to Washington state for business as often as monthly.  (Fiuzi Reply Decl. ¶¶ 18-
21.) These facts support defendants' position that the chosen forum is a reasonable location for 
the disputes to be resolved.  

Plaintiffs have also not shown that enforcement of the forum selection clause should be denied 
because an unwaivable statutory right exists under California law that would be undermined by 
enforcement of the parties' choice of forums under the CFE.  This action does not involve an 
"unwaivable statutory right" such as those involved in other cases in which a forum selection 
clause has not been enforced.  (Vita Planning & Landscape Architecture, Inc. v. HKS Architects, 
Inc. (2015) 240 Cal.App.4th 763, 774-75 [Code of Civil Procedure § 410.42 which voids based 
on public policy a provision in a construction contract or subcontract for venue outside the state 
of California on a real estate project performed in California]; Wimsatt v. Beverly Hills Weight 
Loss Clinics Int'l, Inc. (1995) 32 Cal.App.4th 1511, 1520-21 [forum selection clause in franchise 
agreement void under Cal. Corp. Code § 31512, which voids any provision in a franchise 
agreement which waives any of the other protections afforded by the Franchise Investment 
Law]; America Online, 90 Cal.App.4th at 17-18 [finding Virginia’s hostility to consumer class 
actions and the California consumer law prohibiting waiver of significant consumer rights 
applicable to the disputes constituted a compelling reason not to enforce the forum selection 
clause in a consumer contract, which would have resulted in the consumers’ loss of the benefits 
of the California consumer protection laws in that case].)  

However, plaintiffs contend that the entire contract is void under California law because of 
defendants' violation of the California real estate broker licensing laws.  Plaintiffs contend that 
defendants' efforts to locate a commercial mortgage loan for their project in El Cerrito required 
Fiuzi to be licensed as a real estate broker in California and that defendants’ failure to maintain 
a valid California real estate license in effect throughout the transaction renders the CFE not just 
voidable but illegal and void.  The argument assumes that the services rendered by defendants 
are governed by California law, an assumption that is not supported in the face of the forum 
selection clause of the CFE and other applicable law.  The Court addresses this issue below. 

B. Standards for Enforcement of Choice-of-Law Provision 
 

The CFE provides that Washington state law applies.  Both Washington and California take a 
similar approach to the enforcement of contractual choice-of-law provisions.  Washington and 
California both have adopted the choice of law principles for enforcement of contractual choice 
of law provisions of the Restatement 2d of Conflict of Laws, § 187.  (Erwin v. Cotter Health 
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Centers, Inc. (2007) 161 Wn.2d 678, 693-94; Nedlloyd Lines B.V. v. Superior Court (1992) 3 
Cal.4th 459, 465.)  

Where parties freely and voluntarily agree that the law of a particular state governs their 
contract, the Court will apply that law " 'unless either (a) the chosen state has no substantial 
relationship to the parties or the transaction and there is no other reasonable basis for the 
parties choice, or (b) application of the law of the chosen state would be contrary to a 
fundamental policy of a state which has a materially greater interest than the chosen state in the 
determination of the particular issue and which, under the rule of § 188, would be the state of 
the applicable law in the absence of an effective choice of law by the parties.'"  (Nedlloyd Lines, 
3 Cal.4th at 465.) The Court then explained the analytical process under the Restatement: 

Briefly restated, the proper approach under Restatement section 187, subdivision 
(2) is for the court first to determine either: (1) whether the chosen state has a 
substantial relationship to the parties or their transaction, or (2) whether there is 
any other reasonable basis for the parties' choice of law. If neither of these tests 
is met, that is the end of the inquiry, and the court need not enforce the parties' 
choice of law. If, however, either test is met, the court must next determine 
whether the chosen state's law is contrary to a fundamental policy of California. If 
there is no such conflict, the court shall enforce the parties' choice of law. If, 
however, there is a fundamental conflict with California law, the court must then 
determine whether California has a "materially greater interest than the chosen 
state in the determination of the particular issue …." (Rest., § 187, subd. (2).) If 
California has a materially greater interest than the chosen state, the choice of 
law shall not be enforced, for the obvious reason that in such circumstance we 
will decline to enforce a law contrary to this state's fundamental policy.  

(Id. at 465-66.) 

Applying these principles to this case, there is a reasonable relationship between the parties to 
the state of Washington, as the corporate defendant is an entity organized under Washington 
law and headquartered there, the individual defendant is a Washington resident, and Fiuzi 
contends he rendered the services he performed under the CFE in the state of Washington and 
not in California at all.  (Fiuzi Decl. ¶ 2 [plaintiffs solicited defendants] and ¶ 5 [all services 
performed in Washington]; Wang Decl. ¶ 9 [Wang asked Fiuzi "to schedule an in-person 
meeting with him in Seattle"] and ¶ 14 [after the LOI was signed, Fiuzi never came to 
California].)  In fact, Wang confirms that Fiuzi canceled proposed meetings in California 
regarding the transaction.  (Wang Decl. ¶¶ 10, 12-14.)  

Under Washington law, defendants were not required to hold a license to arrange a commercial 
mortgage loan.  In California, real estate broker activities requiring a real estate broker's license 
includes arranging commercial loans secured by real estate.  (Bus. & Prof. Code § 10131(d).)  
By its terms, California's real estate broker licensing requirements for transactions in which the 
broker claims a commission apply to activities conducted by the real estate broker within this 
state.  (Bus. & Prof. Code § 10136 ["No person engaged in the business or acting in the 
capacity of a real estate broker or a real estate salesperson within this state shall bring or 
maintain any action in the courts of this state for the collection of compensation for the 
performance of any of the acts mentioned in this article without alleging and proving that he or 
she was a duly licensed real estate broker or real estate salesperson at the time the alleged 
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cause of action arose.”  (Emphasis added)]; Consul, Ltd. v. Solide Enterprises, Inc. (9th Cir. 
1986) 802 F.2d 1143, 1148.)   

There is a conflict between Washington and California state law on whether a license is required 
for the types of services rendered by defendants only if California law would require Fiuzi to be 
licensed based on the facts of this case and the services rendered to plaintiffs under the CFE.  
Washington state law would not require licensure and would not bar defendants from recovering 
any commission due under the CFE.  If the services rendered by Fiuzi qualify Fiuzi as being a 
person "engaged in business or acting in the capacity of a real estate broker ... within this state", 
then Fiuzi was required to be licensed in California.  

While there are several California cases that address the impact of a person engaged in real 
estate broker activities within California being unlicensed, there are few cases that address 
whether the services rendered by the individual were performed within the state or outside the 
state, and the effect on the licensure requirement of the fact the property involved is located 
within the state or that the lender under the loan agreement procured by the out-of-state broker 
is located in this state.  One California case cited by the Ninth Circuit in Consul, 802 F.2d at 
1150, is Cochran v. Ellsworth (1954) 126 Cal.App.2d 429.  Cochran is in part a choice-of-law 
case in which the California Court applied California law to a real estate broker contract with an 
Arizona seller involving the sale of real property in Arizona.  The California real estate broker in 
that case located a buyer for the Arizona property and sued the Arizona seller in California for 
recovery of his commission.  The California broker was licensed in California but not in Arizona.  

The Court relied on a body of law that characterizes a real estate broker contract as a contract 
for personal services, not a contract tied to the real property itself, and therefore concluded that 
the location of the performance of those services determined which state law governed the real 
estate broker agreement.  (Cochran, 126 Cal.App.2d at 435-36.)  The Court concluded that 
though Arizona law would have required the plaintiff to be licensed in that state to recover a 
commission on the transaction and would have rendered the contract void based on the fact 
plaintiff was not licensed in Arizona, California law applied to the transaction.  The Court found 
the broker's services were personal services performed in California, and neither the fact the 
agreement was physically signed by the broker in Arizona or the fact the real property being 
sold was located in Arizona were determinative of the law that should apply, because his 
services were performed in California where he was licensed.  (Id. at 437-38.)  In reaching that 
conclusion, the Court also found the policy underlying decisions addressing broker 
compensation supported the application of California law.  (Id. at 437 ["Back of many of these 
cases is the desire of the courts to see that a broker is compensated for the services actually 
rendered pursuant to agreement."].)  

The analysis of the Court in Cochran as well as the persuasive authority of Consul and the 
Washington Supreme Court's decision in Erwin, 161 Wn.2d 678, support the application of 
Washington state law based on the record before the Court.  The lesson to be drawn from 
Cochran is that what counts for purposes of whether a California realtor license is required is 
whether the services are performed in California, not where the subject property is located.  In 
Cochran the required license was a California license, not an Arizona license, because the 
services were performed in California even though the property was in Arizona.  This case is the 
inverse – property in California, but services performed in Washington.  There is no evidence 
presented before the Court that defendants performed services under the CFE within California. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   08/21/20 

 
 

- 30 - 

Cochran, Consul, and Erwin and the authorities they rely on all support the conclusion that it is 
proper for the law of the state where the broker services are actually performed governs rather 
than the law of the state where the real property is located.  (Cochran, 126 Cal.App.2d at 437 
["we have a contract for personal services, most of which the parties well knew had already 
been performed in California, and the balance of which they contemplated to be performed in 
California" making California law applicable]; Consul, 802 F.2d at 1150 [explaining in real estate 
broker cases, courts either apply choice-of-law principles and refuse " to apply the law of the 
state where the broker has no license, but has done little or no work" or "rely on the substantive 
ground that the licensing statutes do not apply to out-of-state activities"]; Erwin, 161 Wn.2d at 
701 [applying Washington state law, citing the broker's Washington residency, his licensing in 
Washington to perform the leasing services involved there, and his performance of "a good deal 
of the services" in Washington].) 

Further, because Washington state follows the Restatement 2d of Conflict of Laws, and 
specifically §§ 187 and 188, if the tribunal in Washington state concludes based on a fully 
developed factual record that defendants in fact performed services under the CFE within 
California such that the California licensing laws would be invoked, then this Court would expect 
that, following Washington choice-of-law rules, the tribunal there would apply California law to 
determine whether the CFE is rendered void as a result of the lapse of Fiuzi's license between 
February and May 2019.  (See Consul, 802 F.2d at 1151 [allowing defendants to renew their 
motion to dismiss in later proceedings "If the evidence indicates that Wilson did perform 
brokerage activities in California"]; Erwin, 161 Wn.2d at 697 [court rejected defendant's 
argument that applying Washington state law to the real estate broker contract in that case 
would violate California public policy because the services and the contract were illegal, finding 
the argument "circular" because "Cotter assumes his conclusion, that California law applies, 
as a premise in his argument .... Services that Erwin performed in Washington are not illegal in 
California."].)  

A fact that distinguishes Erwin from the present case is the fact that plaintiffs are California 
residents.  Based on California's Cochran decision, and the rationale of other cases addressing 
brokerage services rendered legally in one state that may involve an out-of-state property, that 
fact alone would not be determinative of whether California public policy is invoked.  California 
policy is reflected in the terms of the statutes, including Bus. & Prof. Code § 10136 which by its 
terms applies to broker activities "within the state."  Plaintiffs have not demonstrated, based on 
the limited record before the Court in this law and motion proceeding, that any of defendants' 
broker activities were conducted within the state so as to invoke California's statutes and public 
policy interests.  If plaintiffs are able to develop that record before the appropriate Washington 
tribunal, then that tribunal may find that California law should be applied, and may conclude on a 
developed record that the CFE was illegal and void and that defendants are precluded from 
making any recovery.  (See Consul, 802 F.2d at 1150; Erwin, 161 Wn.2d at 697.) 

C. Even If California Law Applied, the Scope of Services May Include Services for 
Which No License Is Required, Such That the CFE Would Not Be Void or Illegal 
 

Plaintiffs portray the CFE as having a single purpose of procuring a loan that renders the entire 
contract unlawful because of defendants' failure to maintain at all times during the contract a 
California real estate broker license based on Business & Professions Code §§ 10131 and 
10136.  Based on a number of California decisions, upon development of a full factual record 
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before the appropriate Washington state tribunal, defendants may be able to show that there are 
services subject to Section 11 of the CFE that do not require a California real estate broker's 
license and for which they are entitled to be compensated.  (See GreenLake Capital, LLC v. 
Bingo Investments, LLC (2010) 185 Cal.App.4th 731, 737-38 [reversing summary judgment 
based on potential severability]; Venturi & Co. LLC v. Pacific Malibu Development Corp. (2009) 
172 Cal.App.4th 1417, 1422-23 [triable issues of fact existed as to whether financial advisor to a 
developer was entitled to payment for services that could be segregated from those requiring a 
license under Business & Professions Code § 10131]; MKB Management, Inc. v. Melikian 
(2010) 184 Cal.App.4th 796, 801 fn. 1 and 805-06 n. 1 [reversing trial court order that property 
management agreement was unlawful based on its principal purpose being services for which a 
real estate broker's license was required based on severability principles and remanding case to 
determine what services were compensable].)  (See also Civil Code § 1599 [contract with both 
lawful and unlawful objects is lawful as to the lawful object].) 

Subject to development of a full factual record, the description of services in the CFE includes 
"screening" institutional sources of capital and identifying lenders with financial capacity and 
aptitude for the project (CFE ¶ 11.a.ii), troubleshooting appraisal issues (¶ 11.a.iv), and assisting 
in reviewing term sheets and loan commitments (¶ 11.a.v).  Considering that defendants' 
services were not to be exclusive under the CFE until certain conditions occurred, these 
services would not necessarily involve potential lenders or term sheets from lenders defendants 
located but could include those plaintiffs located through other means, making defendants' 
services more in the nature of consulting or advisory services.  These services may be 
severable and compensable under the foregoing authorities which would not make the contract 
void and illegal but potentially severable and partially enforceable even if California, rather than 
Washington, law applied to the services performed by defendants.  

D. CFE and Choice-of-Law Clause as "Unconscionable" 
 

Plaintiffs argue the CFE, and specifically the choice of law provision, is unconscionable.  
The Court disagrees.  The unconscionability doctrine is codified in Civil Code § 1670.5.  
Unconscionability may apply to an entire contract or to a specific provision to render the contract 
or provision unenforceable.  (Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 
24 Cal.4th 83, 114.)  

Procedural unconscionability focuses on "oppression or surprise due to unequal bargaining 
power", while substantive unconscionability focuses on whether the fairness of "an agreement’s 
actual terms and to assessments of whether they are overly harsh or one-sided".  (Pinnacle 
Museum Tower Assn. v. Pinnacle Market Dev. (US) LLC (2012) 55 Cal.4th 223, 246; Diaz v. 
Sohnen Enterprises (2019) 34 Cal.App.5th at 132 [citing Baltazar v. Forever 21, Inc. (2016) 62 
Cal.4th 1237, 1243].)  "One common formulation of unconscionability is that it refers to " 'an 
absence of meaningful choice on the part of one of the parties together with contract terms 
which are unreasonably favorable to the other party.'  [Citation omitted.]"  (Sanchez v. Valencia 
Holding Co., LLC (2015) 61 Cal.4th 899, 910.)  

The California Supreme Court in Sanchez explained the standard which must be met to 
invalidate a contract or portion of a contract under the unconscionability doctrine: 

We further observed in Sonic II, and reaffirm today, that "an examination of 
the case law does not indicate that 'shock the conscience' is a different standard 
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in practice than other formulations or that it is the one true, authoritative standard 
for substantive unconscionability, exclusive of all others." [Citation omitted.] 
Nor do we see any conceptual difference among these formulations. Rather, 
"courts, including ours, have used various nonexclusive formulations to capture 
the notion that unconscionability requires a substantial degree of unfairness 
beyond 'a simple old-fashioned bad bargain.'" [Citation omitted.] This latter 
qualification is important. Commerce depends on the enforceability, in most 
instances, of a duly executed written contract. A party cannot avoid a 
contractual obligation merely by complaining that the deal, in retrospect, 
was unfair or a bad bargain. Not all one-sided contract provisions are 
unconscionable; hence the various intensifiers in our formulations: "overly harsh," 
"unduly oppressive," "unreasonably favorable." [Citation omitted.] We clarify 
today that these formulations, used throughout our case law, all mean the same 
thing. [Emphasis added.] 

(61 Cal.4th at 911.) 

Wang, a sophisticated business man seeking a $15 million loan for a real estate development 
project, states he either did not carefully read or did not understand the non-exclusive and 
exclusivity provisions of the CFE.  (Wang Decl. ¶ 5 [addressing the "non-exclusivity" provision].)  
That, however, is on Wang, not on defendants.  He does not contend that he was given no 
opportunity to read those provisions.  The only provisions of the CFE Wang disputes in his 
declaration are the substantive provisions regarding the non-exclusivity and exclusivity provision 
terms and whether the letter of intent qualifies as a term sheet.  (Wang Decl. ¶¶ 4-6, 21.)  

Wang offers no evidence to support the procedural or substantive unconscionability of the CFE 
or the forum selection or choice of law provisions.  His declaration does not address why the 
forum selection clause, choice of law provision, or the arbitration agreement is unconscionable. 
He does not declare that the CFE was presented as a "take-it-or-leave-it" agreement, or that he 
had no opportunity to read, review, negotiate, or try to modify those provisions if he wanted to.  
The CFE is not a contract of adhesion or standard form, non-negotiable contract.  (Fiuzi Decl. 
¶ 9.)  

Though he argues the forum selection clause is unconscionable because plaintiffs will have to 
"fly across the country" [sic] to Washington state and plaintiffs are unfamiliar with the laws of 
Washington state, neither of these facts support a finding under the circumstances that the CFE 
as a whole or these specific provisions "shock the conscience", or are "overly harsh" or "unduly 
oppressive".  In fact, the evidence shows that Wang Bros. is registered to do business in 
Washington State, and Wang states in his declaration he offered to fly to Seattle for an in-
person meeting with defendants in Washington to address the letter of intent.  (Def. RJN Exh. C; 
Fiuzi Decl. ¶¶ 6, 7, 10; Fiuzi Suppl. Decl. ¶¶ 18, 19; Wang Decl. ¶ 9.)  Wang’s argument also 
ignores that it is a mirror, such that the other side could make exactly the same arguments 
against having to litigate in Wang’s preferred forum. 

The CFE is a four-page agreement, neither long nor convoluted, and written in plain language.  
It is considerably less lengthy and legally dense than the deed of trust plaintiffs executed for the 
loan secured by the Property.  (Fiuzi Decl. Exh. 3.)  For the reasons addressed above, the 
parties' choice of forum and choice of law are reasonably related to the transaction at issue, 
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the defendants, and the services performed.  The Court does not find that they are 
unconscionable based on the record presented.  

E. Arbitration 
  

Because the Court has concluded that the forum selection clause should be enforced, the Court 
does not need to reach the issues raised by defendants' alternative motion to compel arbitration, 
including whether the arbitration clause is unenforceable because it is unconscionable, though 
for the reasons stated above the Court has serious doubts that the Court has serious doubts 
that the clause could be considered unconscionable under California law.  Nevertheless, it will 
be up to the appropriate tribunal in King County, Washington to address that issue if plaintiffs 
refuse to proceed in the pending Washington arbitration.  

F. Arguments on the Merits of the Dispute 
 

Plaintiffs present evidence and arguments concerning whether the letter of intent defendants 
obtained from Torrey Pines Bank is a "term sheet" under the CFE so as to warrant payment of a 
commission to defendants and assert other challenges to the merits of the services rendered by 
defendants under the CFE.  The Court declines to address those issues which are properly 
addressed to the tribunal in the forum where plaintiffs have agreed under the CFE will resolve 
their disputes.  

G. Dismissal or Stay of Action 
 

Defendants have requested the Court dismiss the action under Code of Civil Procedure 
§ 410.30.  However, Code of Civil Procedure § 410.30(a) gives the Court discretion in ruling on 
a motion to dismiss for forum non conveniens to dismiss or stay the action.  Where the plaintiff 
is a California resident, courts have generally held it is an abuse of discretion for the Court to 
dismiss, rather than stay, the action.  (Furda, 161 Cal.App.3d at 425.)  Plaintiffs are California 
residents, and there are potential factual disputes that could result in a determination in later 
proceedings that the CFE is void and illegal as a factual and evidentiary record is developed 
before the Washington tribunal to support such a determination.  The Court therefore grants the 
motion to enforce the forum selection clause, but stays the action pursuant to Code of Civil 
Procedure § 410.30(a). 

The CMC now set for October 27 is vacated.  This case is set for a status conference on August 
30, 2021, at 8:30 a.m., in the interest of making sure the case is terminated one way or the 
other. 
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12.  TIME:  9:00   CASE#: MSC19-02112 
CASE NAME: SHORELINE BUILDERS VS. SCM CONS 
HEARING ON MOTION TO/FOR COMPEL JUDICIAL REFERENCE BY DEFENDANT 
FILED BY SHAPELL DEER CREEK, LLC 
* TENTATIVE RULING: * 
 
Shappell’s unopposed motion for judicial reference is granted.  The parties are to meet and 
confer on selection of a referee, and the terms of reference, in accordance with the judicial 
reference provisions of their contracts.  The case is set for Case Management Conference on 
September 28, 2020 at 8:30 to confirm that this is being done. 
 

  

13.  TIME:  9:00   CASE#: MSC19-02192 
CASE NAME: O'CONNOR VS. POLITIS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY EDITH KELLY POLITIS 
* TENTATIVE RULING: * 
 
Defendant Edith Kelly Politis demurs to the sole remaining cause of action in the first amended 
complaint (FAC), for intentional infliction of emotional distress (IIED).  (Although the FAC carries 
over the prior denomination of this claim as the Fourth, it is the only count in the FAC.  The 
demurrer is sustained without leave to amend.  Defendant should prepare and present a 
separate judgment. 
 
Opening Procedural Notes 
 
The Court notes with disapproval plaintiff’s express refusal to meet and confer as required by 
statute.  Given the result here and the minimal chances that any meet-and-confer would have 
been fruitful, however, the Court makes no more of the issue at this point. 
 
The Court also notes that although it had previously admonished plaintiff (himself a retired 
attorney) as to the inappropriateness of opposing a demurrer with a narrative declaration, he 
has attempted to do so again this time around.  His brief makes no mention of the declaration, 
however, and the Court has simply disregarded it.  It has not been read. 
 
Defendant’s requests for judicial notice are moot.  The proffered documents are unnecessary to 
the analysis and show nothing of significance not already apparent from the FAC. 
 
Background 
 
Plaintiff Daniel O’Connor employed defendant Edith Politis to represent him during his marital 
dissolution proceeding.  Plaintiff was 72 years old at time of the events and suffered from bipolar 
disorder.  Plaintiff alleges that during much of the litigation and settlement of the marital 
dissolution action, he was in the depressive phase of the disorder.  
 
Plaintiff’s original complaint was more wide-ranging, and his FAC continues to make general 
allegations about defendant’s improper motives and conduct in various respects.  His sole 
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cause of action now, however, is for intentional infliction of emotional distress, and that distress 
is alleged to have arisen only from a single incident.  A mandatory settlement conference (MSC) 
in the divorce case was scheduled for June 4, 2018, having been continued once already after 
plaintiff re-engaged defendant as his counsel.  Plaintiff asked defendant to obtain a continuance 
of the second MSC due to his mental condition.  Although the FAC is clear (even lurid) as to the 
nature and severity of plaintiff’s mental health issues at the time, it is a little more muddled as to 
the state of defendant’s knowledge as to those issues at that precise time.  For purposes of this 
demurrer, however, the Court will assume that plaintiff has adequately alleged that defendant 
knew of the problem.  Defendant advised plaintiff that his attendance at the MSC was legally 
required; that his condition would not constitute a sufficient ground for a second continuance; 
and that her tactical judgment was that it was not in plaintiff’s best interest to air his mental 
health issues to the family court.  Accordingly, she did not seek or obtain a continuance.  
Plaintiff had to attend the MSC in his suicidal condition, including a lengthy drive to Pittsburg 
when he was not safely fit to drive.  (Fortunately, plaintiff arrived safely, and the MSC was 
successful in settling the case on terms plaintiff does not now seek to attack, with voir dire by 
the court.) 
 
Demurrer Legal Standards 
 
The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. 
Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly 
pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  
On demurrer the complaint must be liberally construed with a view to substantial justice between 
the parties.  (Code of Civil Procedure § 452.)  A demurrer lies only for defects appearing on the 
face of the complaint or from matters of which the court must or may take judicial notice.  (Code 
of Civil Procedure § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  On demurrer the 
allegations of the complaint are assumed to be true.  (Adelman v. Associated Int'l Ins. Co. 
(2001) 90 Cal.App.4th 352, 359.)  “A demurrer is simply not the appropriate procedure for 
determining the truth of disputed facts.”  (Ramsden v. Western Union (1977) 71 Cal.App.3d 873, 
879.) 
 
Grounds for Demurrer 
 
Defendant asserts three distinct arguments for her demurrer.  First, she argues that attendance 
at the MSC was indeed legally required, and therefore she cannot have been acting wrongly in 
insisting that plaintiff attend.  Second, she argues that the allegations are categorically barred by 
the litigation privilege of Civil Code § 47.  Third, privilege aside, she argues that plaintiff’s 
allegations do not reach the level of outrageous conduct required to support an IIED tort. 
 
The first ground can be disposed of quickly; it is a substantial exaggeration.  While it is true that 
Local Rules require a parties attendance at an MSC (hence the word “mandatory”), that is not 
the same thing as saying that it was inflexibly legally required that plaintiff attend an MSC on 
June 4.  Certainly if he had been hospitalized with appendicitis or a serious auto accident, there 
would have been no question of requiring him to attend.  That’s what continuances are for.  
Defendant told plaintiff she didn’t think the situation called for requesting a continuance was 
tactically prudent, a judgment call on her part.  But the FAC lays out the strong reasons why 
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plaintiff thought (or, perhaps, now thinks) otherwise, and defendant’s tactical judgment does not 
establish a per se legal defense against these allegations. 
 
As for the substantive attacks on outrageousness, the issue is a close one.  If the Court had to 
decide the demurrer on this issue alone, it would lean toward defendant’s argument.  But 
because the privilege issue is so cut and dried, the Court prefers to forgo resting on the 
outrageousness point and limit its ruling to the privilege issue. 
 
Litigation Privilege 
 
Defendant asserts that her communication with plaintiff is subject to the litigation privilege 
codified at Civil Code § 47.  The privilege applies to publications and communications: 
"(1) made in judicial or quasi-judicial proceedings; (2) by litigants or other participants authorized 
by law; (3) to achieve the objects of the litigation; and (4) that have some connection or logical 
relation to the action."  (Brown v. Kennard (2001) 94 Cal.App.4th 40, 45.)  “Ordinarily, privilege 
must be pleaded as an affirmative defense. [Citation.] But where the existence of the privilege is 
shown on the face of the complaint, it may be raised by general demurrer.”  (Pavlovsky v. Board 
of Trade (1959) 171 Cal.App.2d 110, 113.) 
 
“California courts have given the privilege an expansive reach.”  (Rubin v. Green (1993) 
4 Cal.4th 1187, 1193.)  “Because the policy goal of encouraging free access to the courts by 
discouraging derivative litigation is paramount, California courts have extended the litigation 
privilege beyond the defamation context to preclude numerous other tort actions.”  (Brown v. 
Kennard (2001) 94 Cal.App.4th 40, 45.)  “It is well settled that the litigation privilege bars causes 
of action for intentional infliction of emotional distress.”  (Komarova v. National Credit 
Acceptance, Inc. (2009) 175 Cal.App.4th 324, 341.)  The only exception has been for malicious 
prosecution actions.  (Rubin v. Green (1993) 4 Cal.4th 1187, 1193-94.) 
 
While plaintiff argues the litigation privilege has no application in this case, and that defendant 
must be held accountable for her “reprehensible” conduct, plaintiff gives no reasoned argument 
as to why defendant’s conduct fell outside the scope of the privilege.  The litigation privilege 
“applies without regard to ‘motives, morals, ethics or intent.’[Citation.]  The litigation privilege is 
simply a test of connectedness or logical relationship to litigation.  [Citation.]’  [Citation.]”  
(Feldman v. 1100 Park Lane Associates (2008) 160 Cal.App.4th 1467, 1490.)  Moreover, 
“[c]ommunications made in connection with litigation do not necessarily fall outside the privilege 
simply because they are, or are alleged to be, fraudulent, perjurious, unethical, or even illegal.  
This is assuming, of course, that the communications are ‘logically related’ to the litigation.”  
(Kashian v. Harriman (2002) 98 Cal.App.4th 892, 920.)  Plaintiff has not shown, and indeed 
does not argue, that the communications were not related to the litigation.  Thus, even if it is true 
that defendant’s conduct was “reprehensible” (which is debatable at best), the point of the case 
law is that even “reprehensible” conduct may be covered by the privilege. 
 
Leave to Amend 
 

Plaintiff does not request leave to amend, nor does he try to articulate what amendment might 

be possible.  The Court can see no way in which plaintiff could amend to avoid the privilege.  If 
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plaintiff contests the tentative to seek leave to amend, he should be prepared at the hearing to 

explain in detail how he proposes to amend, how it will suffice, and why it hasn’t been alleged 

before now. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO: COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel discovery responses is granted.  The following parties 
are ordered to serve full written responses to the following discovery demands (all served on or 
about February 3, 2020), with verifications and without objections, within 30 days after service of 
an Order After Hearing hereon.  They are further ordered to produce all responsive documents 
within 35 days after service of an Order After Hearing hereon. 

 GIVV, Inc.:  Plaintiff’s first set of form interrogatories, and plaintiff’s first set of requests 
for production. 

 Kevin Senn:  Plaintiff’s first set of form interrogatories, and plaintiff’s first set of requests 
for production. 

 Linx Card, Inc.:  Plaintiff’s first set of form interrogatories, plaintiff’s first set of requests 
for production; and plaintiff’s first set of special interrogatories. 

 Patrick Hammond:  Plaintiff’s first set of form interrogatories, and plaintiff’s first set of 
requests for production. 

 GIVV, Inc.:  Plaintiff’s first set of form interrogatories, and plaintiff’s first set of requests 
for production. 

 
Sanctions are awarded in the amount of $800, jointly and severally against all of these 
defendants.  This amount is payable to counsel for plaintiff within 30 days following service of 
the Order After Hearing hereon.  Because the sanctions are assessed against four different 
parties, the Court invites those parties to meet and confer if appropriate as to which ones will 
pay how much.  In any event, plaintiff is entitled to be fully paid the $800 by the 30-day deadline. 
 

  

15.  TIME:  9:00   CASE#: MSC19-02339 
CASE NAME: VANDIVER VS JOHN SWETT UNIFIED 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY STARLYN VANDIVER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to deem matters admitted, or to compel further responses to requests for 
admission, is denied without prejudice because the dispute should have gone first to a 
Discovery Facilitator.  Although that would not apply to a motion to deem matters admitted 
because no response was made, that is not this case.  Rather, the dispute is over the 
sufficiency of the responses that were made, which is exactly the kind of dispute for which the 
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Facilitator program was designed.  No effort was made to comply with this.  Plaintiff is given two 
weeks in which to initiate that process. 
 

  

16.  TIME:  9:00   CASE#: MSC19-02409 
CASE NAME: SANTOS VS. A COMFORT RIDE 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE 
FILED BY JACQUELINE SANTOS 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall at 10:00 a.m. for discussion as to how this case should best 
proceed. 
 
Absent other complicating factors, the Court would be inclined to agree that plaintiff has 
established a proper basis for trial-setting preference under Code of Civil Procedure § 36(a).  
There are a few complicating factors, however: 

 The 60-day stay caused by the Illinois insolvency of defendant’s carrier has expired.  
Nevertheless, if it remains true that no coverage is presently available to defendant 
because of that insolvency, then defendant is disadvantaged by having to pay for 
defense of this case out of its own pocket.  The Court will inquire as to the status 
and expected timing of resolution of matters with the insolvent carrier or its successor 
in insolvency. 

 Likewise, the prospects for ADR and settlement are obviously complicated by the 
present unavailability of insurance coverage for liability.  The Court would ordinarily 
expect the parties to attempt mediation, and probably other forms of ADR, before trial.  
However, Ms. Ceizler had previously apprised the Court that mediation is highly unlikely 
to be productive in the absence of insurance money, which makes sense. 

 Ms. Ceizler also told the Court that defendant would likely be filing for bankruptcy, which 
obviously would be a show-stopper here.  No notice of stay has been filed.  The Court 
will inquire about defendant’s intentions. 

 Defendant has also filed a cross-complaint against its insurance broker, which 
apparently has not yet been served.  The dispute with the broker is substantively and 
factually distinct from plaintiff’s personal-injury claim, and (if tried) would almost certainly 
be bifurcated.  It thus stands as no procedural obstacle to a speedy trial of plaintiff’s 
claims.  Nevertheless, as a practical matter, if the carrier is insolvent it may be that a 
settlement with the broker would be the only substantial source of cash available to 
plaintiff and defendant for potential settlement of the case, as well as for funding of 
defendant’s defense. 

 

  

17.  TIME:  9:00   CASE#: MSC19-02409 
CASE NAME: SANTOS VS. A COMFORT RIDE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 16. 
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18.  TIME:  9:00   CASE#: MSC20-00110 
CASE NAME: KARP VS BAER 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY DAVID W. BAER, HARTOG BAER & HAND 
* TENTATIVE RULING: * 
 
Defendants move under Code of Civil Procedure § 437(d) to vacate the default entered against 
them.  They contend that they were never validly served with process, because plaintiff never 
obtained a summons issued by the Court.  The motion is granted. 
 
Plaintiff, in pro per, filed this action on January 21, 2020.  It is uncontested, and the Court’s 
docket shows, that he neglected to proffer for filing and issuance the mandatory form of 
Summons.  Accordingly, there never existed a formal Summons issued by the Court, signed by 
the clerk and bearing the Court’s stamp, as is required by Code of Civil Procedure § 412.10. 
 
Plaintiff says that he served a “copy” of the summons on defendants – meaning the standard 
court form filled out by plaintiff, but never issued by the Court.  But this motion isn’t about copies 
versus originals; it’s about what document was served.  To make valid service on defendants, 
plaintiff was required to obtain and serve a validly issued Summons from the Court.  This he did 
not do because he failed to proffer one with his complaint.  The “copy” he served wasn’t a copy 
of what was required, namely a court-issued Summons.  It was just a form filled out by plaintiff. 
 
Mind you, this motion does not reflect very well on defendants either.  It is understandable that 
plaintiff, a non-attorney, might be unaware of the requirement that he proffer and obtain a proper 
court-issued Summons (although the Court is confident he was apprised of that issue at the 
filing window).  Less excusable is the conduct of defendants, who are attorneys.  It is 
uncontested that they were actually served with the complaint in this case.  Prudence should 
have led them to respond to it in some fashion, whether formally required to do so or not.  
Failing to do so was risking the very form of trouble that in fact befell them – namely entry of 
defaults, whether technically incorrect or not.  Instead, they apparently decided to lie in the 
weeds and let time pass, perhaps in hopes of obtaining a dismissal for failure to serve or the 
like.  Had that in fact occurred, it would have represented sharp practice, taking advantage of an 
inconsequential technical error by a pro per opponent to win the case other than on the merits. 
 
Be all that as it may, however, the fact remains that the service plaintiff made on defendants 
was not sufficient or valid.  Moreover, the same principle of deciding the case on the merits, 
rather than by procedural defaults, applies in defendants’ favor as well.  Accordingly, the 
defaults entered are vacated.  Defendants are given until September 4 in which to answer or 
otherwise respond to the complaint. 
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19.  TIME:  9:00   CASE#: MSC20-00119 
CASE NAME: DRISCOLL VS. EQUITY TRUST 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TODD ALLEN KEITEL 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for a virtual in camera hearing as to grounds for withdrawal.  
Because of confidentiality concerns, this will not occur on the usual CourtCall.  Instead, when 
the remainder of the calendar is completed, the Court will call counsel directly. 
 
Mr. Keitel is invited to participate if he chooses.  He may either arrange to attend at counsel’s 
office, or ask counsel to set up his participation by conference call. 
 

  

20.  TIME:  9:00   CASE#: MSC20-00409 
CASE NAME: WU VS. VOLKOV 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY GENNADIY VOLKOV, IRINA VOLKOV 
* TENTATIVE RULING: * 
 
This motion is continued to September 4, 2020, at 9:00 a.m. 
 

  

21.  TIME:  9:00   CASE#: MSC20-00409 
CASE NAME: WU VS. VOLKOV 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GENNADIY VOLKOV, IRINA VOLKOV 
* TENTATIVE RULING: * 
 
This motion is continued to September 4, 2020, at 9:00 a.m. 
 

  

22.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS. WEAMER 
HEARING ON DEMURRER TO ANSWER TO VERIFIED COMPLAINT 
FILED BY JANE DOE 
* TENTATIVE RULING: * 
 
Preliminary Observations 

 
A demurrer can be used to eliminate “boilerplate” affirmative defenses that often 
appear in answers (e.g., “waiver,” “estoppel”, “unclean hands”, etc.).  But such 
demurrers are very rare, probably because they are not worth the cost when the 
same result can be achieved by serving requests for admission or standard form 
interrogatories seeking the bases for the affirmative defenses. 
 

1 Weil & Brown, Civil Procedure Before Trial § 7.35.1 (Rutter Group 2018). 
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As for demurrers to answers – really? 

 
Chafetz, Civil Law and Motion Practice in Contra Costa County, Contra Costa Lawyer, 
November 2018, p. 33. 
 
The Court respectfully questions whether this demurrer is a good use of the time and efforts of 
plaintiff herself, or of defendant or the Court.  Plaintiff is allowed to file such a demurrer, 
however, and once it is filed, it is the Court’s duty to consider it carefully and rule on it.  The 
Court does so. 
 
For defendant’s part, it is fair to say that the Answer’s rote, boilerplate answers are as 
ubiquitous in civil litigation practice as they are legally impermissible.  Notably, however, the 
opposition brief does significantly more than the Answer itself in cursorily advancing a factual 
basis for at least some of the defenses (for example, explaining that the laches and estoppel 
defenses arise out of an asserted seven-year delay in filing).  As the Court occasionally has to 
remind plaintiffs who try to put their actionable allegations in their demurrer briefs, however, the 
place for factual allegations is in the pleadings, not the briefs.  Further, the Court suggests that 
defendant refrain in his amended answer from repeating defenses for which he cannot articulate 
any real basis just because they are on counsel’s blank form answer. 
 
Turning to the request for judicial notice:  It is denied.  Defendant does not try to explain why 
these documents support his conclusory defenses.  And if they did, they should have been 
mentioned (if not necessarily attached) in the answer itself. 
 
The Court does note, however, that defendant’s presentation of these complaints effectively 
undermines his proffered argument that he can’t allege factual details because he doesn’t know 
who Jane Doe is.  He evidently knows, or at least strongly suspects, her identity with sufficient 
certainty to ferret out these complaints and present them to the Court as being plaintiff’s.  
Moreover, while the Court certainly doesn’t assume without proof that all of plaintiff’s allegations 
must be true, the nature of her allegations (such as that she and defendant were in a dating 
relationship back in 2013-14) tends to suggest pretty strongly that unless plaintiff is wholly 
delusional, defendant knows who she is.  If he thinks he knows but isn’t quite sure, he should 
plead what he thinks are his defenses against who he thinks plaintiff is – and if it turns out later 
that he’s guessing wrong, he can amend accordingly then. 
 
Moreover, his putative ignorance does not really explain his reticence in pleading.  For example, 
he does not need to identify Jane Doe in order to ascertain that the alleged assault occurred 
several years ago; the complaint says so. 
 

Plaintiff is advised that her efforts to meet and confer before filing this demurrer were 
insufficient, as she failed to engage in such efforts by telephone or in-person meeting.  (Code of 
Civil Procedure §430.41(a).)  Plaintiff also did not file a declaration detailing her efforts, as 
required.  (Ibid.)  She must comply with these requirements in the future, if the need arises.  
However, failure to meet and confer is not a permissible basis for either sustaining or overruling 
a demurrer.  The Court chooses to proceed with ruling.  The Court must note as to both sides, 
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however, that a professionally conducted meet-and-confer would have made this demurrer 
unnecessary, at least in large part.  The dialog should have gone something like this:  “Your 
boilerplate defenses don’t allege any factual basis at all, and some of them are substantively 
inapplicable.”  “But that’s how everybody does answers in California.”  “Maybe so, but the law 
doesn’t allow it.”  “Okay, technically you’re right, so we’ll amend.”  And see the comments above 
on expending everyone’s time and effort. 

Ruling 

Plaintiff’s demurrer to the Answer is overruled as to the first and seventh affirmative defenses 
and the purported reservation of rights.  It is sustained without leave to amend as to the tenth, 
eleventh, and twelfth causes of action.  It is sustained with leave to amend as to the second 
through sixth and eighth affirmative defenses.  Defendant may file and serve his amended 
answer by September 11, 2020.  If he elects not to do so, his present Answer will stand, shorn 
of the defenses to which the demurrer is being sustained. 

The Court also requests that, should a demurrer be filed to defendant’s amended answer, the 
Court expects Plaintiff to identify for each and every challenged affirmative defense (1) why new 
matter is required to state the affirmative defense, and (2) why any new matter in the Complaint 
or Answer does not support the affirmative defense. 

Background 

Plaintiff Jane Doe filed an anonymous Complaint against defendant Edward Weamer for injuries 
she contends resulted from his acts of sexual violence.  Defendant answered on June 8, 2020 
by filing a general denial, asserting twelve affirmative defenses, and reserving the right to add 
more if applicable.  The affirmative defenses are: 1. Failure to State a Claim, 2. Waiver, 3. 
Laches, 4. Unclean Hands, 5. Estoppel, 6. Offset, 7. Statute of Limitations, 8. Failure to Mitigate 
Damages, 9. Consent, 10. Contributory Negligence, 11. Comparative Fault, and 12. 
Indemnity/Contribution (erroneously listed as a second “Eleventh Affirmative Defense”). 

Plaintiff demurs pursuant to, among other statutes, Code of Civil Procedure §430.20, which 
allows a party to object to the answer by demurrer on certain specified grounds, including the 
grounds asserted here: that the answer does not state facts sufficient to constitute the purported 
affirmative defenses.  She also purports to bring the demurrer pursuant to Code of Civil 
Procedure §§ 435-436, contemplating motions to strike, and requests that each of the 
affirmative defenses be “stricken”. 

Analysis 

Code of Civil Procedure § 431.30(b) provides that an answer to a complaint shall contain: 

(1) The general or specific denial of the material allegations of the complaint 
controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

“The phrase ‘new matter’ refers to something relied on by a defendant which is not put in issue 
by the plaintiff.  Thus, where matters are not responsive to essential allegations of the 
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complaint, they must be raised in the answer as ‘new matter.’”  (State Farm Mut. Auto. Ins. Co. 
v. Superior Court (1991) 228 Cal.App.3d 721, 725, internal citations omitted.) 

Such “new matter” is also known as “an affirmative defense”.  (Advantec Group, Inc. v. Edwin’s 
Plumbing Co., Inc. (2007) 153 Cal.App.4th 621, 627.)  A defendant must set forth only the 
“essential facts” of the affirmative defense, “sufficient to acquaint [plaintiff] with the nature, 
source and extent” of the defense.  (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 
Cal.App.4th 592, 608.)  This is known as the “fair notice” test. 

A defendant may set up as many defenses as he or she may have, but they must be separately 
stated and must refer to the causes of action that they are intended to answer in a manner by 
which they may be intelligibly distinguished.  (Code of Civil Procedure § 431.30(g).) 

In his Opposition, defendant argues that because he denied every fact pleaded by Plaintiff, “the 
only question for the Court is whether the affirmative defenses are legally permissible.” 
(Opposition, 3:13-14.)  This incorrectly sets forth the inquiry here. 

Affirmative defenses cannot be “proffered in the form of terse legal conclusions.”  (FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.)  Rather, affirmative defenses 
must aver facts “as carefully and with as much detail as the facts which constitute the cause of 
action and which are alleged in the complaint.”  (Ibid.; South Shore Land Co. v. Petersen (1964) 
226 Cal.App.2d 725, 732 [“Generally speaking, the determination whether an answer states a 
defense is governed by the same principles which are applicable in determining if a complaint 
states a cause of action.”])   

The Court notes FPI Development involved summary judgment, but the court there discussed 
the pleading requirements for affirmative defenses and the applicable rule therein has been 
repeated by both cases and treatises.  That being said, a defendant does not bear a heavy 
burden when alleging facts to support an affirmative defense.  

The Court, having reviewed the Complaint and the Answer, finds that some of the defenses do 
not appear to be affirmative defenses because they are encompassed within the general denial. 
For example, plaintiff alleges lack of consent (Complaint, ¶45) and Defendant has denied this 
allegation, thereby putting consent at issue in the denial itself.  Defendant may intend to assert 
some basis not encompassed by the denial, but needs to provide the factual support if it is new 
matter.  Defendant argues in his Opposition that he had a consensual relationship with Plaintiff 
for two years, but neither plaintiff’s allegations, nor a denial of those allegations raises this 
specific fact.  More broadly, he should be cautious about pleading an “affirmative defense” on a 
factual point that is properly part of plaintiff’s case in chief, lest he be taken seriously and 
thereby volunteer to bear the burden of proof. 

Most of the purported affirmative defenses are overly conclusory and fail to acquaint plaintiff 
with the nature, source, and extent of “new matters” being raised in these defenses.  The Court 
is also skeptical that some of these defenses apply to this case.  

Because the reason for these defenses is unclear, the demurrer is sustained as to the following 
“affirmative” defenses, but with leave to amend: second (waiver), third (laches), fourth (unclean 
hands), fifth (estoppel), sixth (offset), eighth (failure to mitigate damages), and ninth (consent).  
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The demurrer is sustained without leave to amend as to the tenth (contributory negligence), 
eleventh (comparative fault), and twelfth (indemnity/contribution). 

For the following affirmative defenses, the Court makes separate comments: 

First Affirmative Defense – Failure to State a Claim 

This affirmative defense is a proper legal defense, which is not waivable by failure to file an 
answer or demurrer.  (Code of Civil Procedure § 430.80(a).)  Accordingly, whether it is raised in 
the answer or later, this defense is not waivable.  Therefore, the demurrer to the first affirmative 
defense is overruled. 

Seventh Affirmative Defense - Statute of Limitations 

CCP § 458 provides that “[i]n pleading the Statute of Limitations it is not necessary to state the 
facts showing the defense, but it may be stated generally that the cause of action is barred by 
the provisions of Section _____ (giving the number of the section and subdivision thereof, if it is 
so divided, relied upon) of the Code of Civil Procedure; and if such allegation be controverted, 
the party pleading must establish, on the trial, the facts showing that the cause of action is so 
barred.”  Here, Defendant has complied with these requirements.  Therefore, the demurrer to 
the seventh affirmative defense is overruled. 

The Last Three Affirmative Defenses 

Plaintiff is correct that her complaint alleges an intentional tort, to which the principles of 
contributory negligence, comparative fault, and indemnity/contribution do not even arguably 
apply. 

Reservation of Right to Amend 

There is no basis for demurring to a reservation of the right to amend the Answer.  Such 
reservation does not excuse a defendant from compliance with any applicable statutory 
procedures or rules.  Therefore, in this respect, the demurrer is overruled. 

 

  

23.  TIME:  9:00   CASE#: MSN19-1992 
CASE NAME: SOLOFF VS. CA DEPT OF PUBLIC HEALTH 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET AT REQUEST OF BOTH PARTIES 
* TENTATIVE RULING: * 
 
At the parties’ request this petition is taken off calendar in light of impending settlement.  The 
case is put on a 90-day tickler to ensure that a dismissal is filed.  If for any reason the settlement 
falls apart and a hearing becomes necessary, the parties should contact the Department. 
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24.  TIME:  9:00   CASE#: MSN20-0482 
CASE NAME: IN RE 204 COMPTON CIRCLE, APT. C, SAN RAMON 
HEARING ON UNRESOLVED CLAIMS & DISTRIBUTION OF SURPLUS PROCEEDS 
(PETITION FILED 03-12-2020) 
* TENTATIVE RULING: * 
 
The unopposed motion for distribution of surplus proceeds is granted. 
 

  

25.  TIME:  9:00   CASE#: MSN20-0589 
CASE NAME: IN THE MATTER OF THE COMP. OF DEVUN SCOTT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved.  The Court notes that the minor will reach 
adulthood next February, at which point it will no longer be necessary to limit withdrawal from 
the blocked account. 
 

  

26.  TIME:  9:00   CASE#: MSN20-0622 
CASE NAME: RE: 1431 VIRGINIA AVENUE, RICHMOND 
HEARING ON PETITION RE UNRESOLVED CLAIMS AND DEPOSIT 
FILED BY QUALITY LOAN SERVICE CORP. 
* TENTATIVE RULING: * 
 
The unopposed petition to deposit surplus funds is granted. 
 

  

27.  TIME:  9:00   CASE#: MSN20-0952 
CASE NAME: IN RE S.P. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STUCTURED SETTLEMENT 
PAYMENTS  /  FILED BY DRB CAPITAL 
* TENTATIVE RULING: * 
 
This petition does not ask the Court to approve a proposed transfer.  It asks only for this Court’s 
permission to seek such approval from a court in Utah, the annuitant’s present residence.  Such 
permission is granted. 
 

 

 


